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When torture is permissible and what the absolute ban on torture teaches about the failings of moral judgment

Recent events stemming from the ‘war on terrorism’ have highlighted the prevalence of torture. Torture is almost universally deplored. It is prohibited at international law and is not officially sanctioned by the domestic laws of any state. Despite this, it is widely used. Contrary to widespread belief torture is not the preserve of despot military regimes in third world nations. It is widely assumed that the United States tortured senior Al Qaeda leader Khalid Shaikh Mohammad. There is irrefutable evidence that it tortured large numbers of Iraqi prisoners and there is strong evidence that it tortured prisoners at Guantanamo Bay prison in Cuba, where suspected al Qaeda terrorists are held. 
The formal prohibition against torture is absolute – there are no exceptions to it. The public outrage that has followed the recent claims of torture seems to have entrenched this widely held sentiment.

The belief that torture is always wrong is, however, misguided and symptomatic of the alarmist and reflexive responses typically emanating from social commentators. This is undesirable and should be corrected. It is this type of absolutist and shallow rhetoric that lies at the core of many distorted moral judgments that we as a community continue to make resulting in an enormous amount of injustice and suffering in our society and far beyond our borders. It is the reason why there is often a void between good intentions and good consequences. Before discussing this gulf further, first the argument in favour of torture in some cases. 

Consider the following example, a terrorist network has activated a large bomb on one of hundreds of commercial planes carrying over three hundred passengers that is flying somewhere in the world at any point in time. The bomb is set to explode in 30 minutes. The leader of the terrorist organisation announces this via a statement on the Internet. He states that the bomb was planted by one of his colleagues at one of the major airports in the world in the past few hours. No details are provided regarding the location of the plane where the bomb is located. Unbeknown to him, he was under police surveillance and is immediately apprehended by police. The terrorist leader refuses to answer any questions to police, declaring that the passengers must die and will shortly. 

Who in the world would deny that all possible means should be used to extract the details of the plane and the location of the bomb? The answer is very few. Claims that there is an absolute proscription against torture would run very hollow. The passengers, their relatives and friends and society in general would expect that all means should be used to extract the information, even if the pain and suffering imposed on the terrorist resulted in his annihilation. Given this, it is illogical to insist on a blanket prohibition against torture. The debate must turn to the circumstances when torture is morally appropriate. 

The reason that torture in such a case is defensible and necessary is because the justification manifests from the closest thing we have to inviolable right: the right to self defence, which of course extends to the defence of another. Given the choice between inflicting a relatively small level of harm on a wrongdoer and saving an innocent person, it is verging on moral indecency to prefer the interests of the wrongdoing. 

The analogy with self-defence is further sharpened by considering the paradigm hostage taking scenario, where a wrongdoer takes a hostage and points a gun to the hostage’s head threatening to kill the hostage unless a certain (unreasonable) demand is met. In such a case it is not only permissible, but desirable for police to shoot (and kill) the wrongdoer if they can get a ‘clear shot’. This is especially the case if it is known that the wrongdoer has a history of serious violence – and hence is more likely to carry out the threat. 

There is no logical or moral difference between this scenario and one where there is overwhelming evidence that a wrongdoer has kidnapped an innocent person and informs police that the victim will suffocate or be decapitated by a co-offender if certain demands are not met. In the first scenario, it is universally accepted that it is permissible to violate the right to life of the aggressor to save an innocent person. How can it be wrong to violate an even less important right (the right to physical integrity) by torturing the aggressor in order to save an innocent life in the second scenario? The scenarios are morally equivalent. 

Torture is permissible where the evidence suggests that this is the only means, due to immediacy of the situation, to save the life of an innocent agent. What level of harm can be inflicted to save the innocent person? As with self-defence, lethal force is justifiable. This is the only situation (torture as self defence) where it is justifiable. Thus of course we do not condone any of the recent claims of torture which were apparently undertaken as punitive measures or in a bid to acquire information where there was no evidence of an immediate risk to the life of an innocent person.

The examples above are hypothetical but the force of the argument cannot be dismissed on that basis. Fantastic examples play an important role in the evaluation of moral principles and theories since they sharpen the contrasts between them and illuminate the logical conclusions of the respective principles and in this way test the true strength of our commitment to the principles. Moreover, given the extreme measure that some disgruntled groups around the world are now taking to advance their causes, it is not difficult to envisage the community being faced with such a reality. We should be prepared for that and appoint a small number of officials who are competent to issue ‘torture warrants’ to police. 

There are three main counter arguments to the above approach. The first is the slippery slope argument: ‘if you start allowing torture in a limited context, the situations in which is will be used will increase’. This argument is not sound in the context of torture. First, the floodgates are already open- torture is used widely, despite the absolute legal prohibition against it. Amnesty International has recently reported that they had received, during 2003, reports of torture and ill-treatment from 132 countries, including the United States, Canada, Japan, France, Italy, Spain and Germany.  It is, in fact, arguable that it is the existence of an unrealistic ‘absolute’ ban on torture that has driven torture ‘beneath the radar screen of accountability’ and that the legalization of torture in very rare circumstances would in fact reduce the instances of torture because of the increased level of accountability.

The second main argument is that it will ‘dehumanise’ society as a whole. This is no more true in the case of torture in the circumstances outlined above than as a result of our tolerance towards self-defence in general. The contrary is in fact true; a society that elects to favour the interests of wrongdoers over those of the innocent, when a choice must be made between the respective interests of two, is morally warped and in need of serious ethical re-wiring. 

A third counter argument is that we can never be totally sure that torturing a person will in fact result in us saving an innocent life. This, however, is the same situation as in all cases of self-defence. Reverting to the above hostage example, the gun might in fact might be empty. Still it is permissible to shoot. Like all decisions we must base them on the best evidence at the time. Absence of perfect information is never a good reason not to act,  otherwise we would never leave our houses – we might get a hit by a car on the way to work. 

Will a real life situation actually occur where the only option is between torturing a wrongdoer or saving an innocent person? Perhaps not. The closest recent Australian example we can think of is the ‘wife in the boot’ incident. If the husband (or his partner) was arrested prior to the car being found and admitted to stuffing his wife in the boot but refused to state the location, then torture would have permissible. 

Nevertheless, the above argument in favour of torture in limited circumstances needs to be made because it will encourage the community to think more carefully about moral judgments we collectively hold that are the cause of an enormous amount of suffering in the world. First, no right or interest is absolute. Secondly, rights must always yield to consequences, which are the ultimate criteria upon which the soundness of a decision is gauged. Lost lives hurt a lot more than bent ‘principles’. Thirdly, we must take responsibility not only for the things that we do, but also for the things that we can, but fail to prevent. The retort that we are not responsible for the lives lost as a decision not to torture a wrongdoer because we did not ‘create’ the situation, is code for moral indifference. Equally vacuous is the claim that we (as part of the First World, many of whom are in process of eating ourselves to ill-health because of our gluteness food consumption) have no responsibility for more than 13,000 people dying daily due to starvation. Hopefully, the debate on torture will prompt us to correct some of these fundamental failings. 
