
Alfred Deakin International Commercial 
Arbitration Moot 2022 

Moot Scenario 

Note: 

1. This is a hypothetical scenario. All the persons, cities, and countries are fictitious except the place o  f 

arbitration (Melbourne, Australia). This means that no facts should be presumed or inferred from t  he 

real world, except as specifically mentioned, e.g., where the law of certain countries might   be 

identical to the law in the real-world.

2. Please also assume all descriptions of facts are accurate and supported by evidence unless ther  e are 

clearly omissions and inconsistencies in materials provided by different parties.
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NOTICE OF ARBITRATION UNDER THE ARBITRATION RULES OF THE UNITED NATIONS 

COMMISSION ON INTERNATIONAL TRADE LAW 
 

BETWEEN: 
 

Five Oaks Antique Furniture Pty Ltd  
 

(Claimant)  
 

-AND- 
 
 

Excellence Furnishing & Warehouse S.A.  
 

(Respondent) 
 
 
 

Notice of Arbitration 
 
 

 
Introduction 

 

1. This Notice of Arbitration, together with Exhibits C1-C6, is submitted on behalf of 

Five Oaks Luxury Furniture Pty Ltd (hereinafter ‘Five Oaks’) according to Article 3 of 

the Arbitration Rules of the United Nations Commission on International Trade Law 

(the “UNCITRAL Arbitration Rules”) against Excellence Furnishing & Warehouse S.A. 

(hereinafter ‘Excellence Furnishing’), (hereinafter collectively referred to as the 

‘Parties’). 

 

Part I: Parties 

 

2. Five Oaks, the Claimant, is a medium-sized manufacturer and exporter of high-end 

luxury furniture incorporated in Cookland. Its main office address is 15 Winfield 

Street, Winfield, Oceanic Region, 20065 Cookland. It manufactures and sells luxury 

furniture under various brand names.  

3. Excellence Furnishing, the Respondent, is an importer and wholesaler of furniture, 

homeware, hardware and accessories in Rico Pacific. The headquarters of Excellence 

Furnishing is Levels 25-30, 720 Bridge Road, Rockdale 10000, Rico Pacific. It owns 
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many warehouses, as well as several shopping malls and furniture centres, in the key 

cities of Rico Pacific, including Rockdale. 

 

Part II. The Factual Basis 

 

4. Five Oaks and Excellence Furnishing are located on different continents. Five Oaks’ 

market is mainly in Cookland and its surrounding countries. However, as the 

economic environment in those countries worsened over the past few years, Five 

Oaks actively sought opportunities to enter other markets. 

 

5. Five Oaks’ sales representative, Ms Campbell, met Excellence Furnishing’s manager, 

Mr Gabriel, at a Yearly Import and Export Fair held in Magrand, New Bebington, the 

neighbour country of Rico Pacific, in March 2019. Ms Campbell expressed Five Oaks’ 

interest in entering Rico Pacific’s market with the assistance of Excellence Furnishing

The conversation was conducted in English, and, it was agreed by Ms Campbell and 

Mr Gabriel that the negotiation should continue in English because Five Oaks’ staff 

had limited French. (Exhibit C1: Witness statement from Ms Campbell) 

 

6. Mr Gabriel proposed that Excellence Furnishing might help Five Oaks’ with marketin

in Rico Pacific and benefit from its development. In particular, Mr Gabriel suggested 

that Excellence Furnishing help Five Oaks open and operate its flagship stores in Rico

Pacific as the first step of its development in this market. (Exhibit C1: Witness 

statement from Ms Campbell) 

 

7. In the discussion with Ms Campbell, Mr Gabriel mentioned that the estimated 

amount of gross turnover for this two-year contract would be between 

USD$30,000,000 to 60,000,000. The number was generated on the basis of 

Excellence Furnishing’s data running other stores for different partners over the past

three years. Mr Gabriel also mentioned that any unsold furniture at the end of the 

two-year period would be paid for by Excellence Furnishing, in the same manner 

they did for many other furniture manufacturers. (Exhibit C1: Witness statement 

from Ms Campbell). 

 

8. Ms Campbell then had several exchanges via calls and emails with Mr Gabriel for the

negotiation of a Framework Cooperation Agreement between the Parties. All the 

exchanges were in English. Ms Campbell suggested in an email dated 13 April that, 

the contract should be drafted by Excellence Furnishing in accordance with their 

French templates because of Excellence Furnishing’s experience in assisting in the 

marketing of foreign brands in Rico Pacific (Exhibit C1), and then translated to 

. 

g 

 

 

 

English for negotiation purposes.  
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9. Five Oaks received the French draft of the contract on 2 May. It then engaged a 

third-party legal translation service company to add the English translation under the 

corresponding paragraph in French. Its legal department then reviewed the English 

contents of the contract and made suggested modifications.  

10. In the email dated 24 May 2019 (Exhibit C2), Ms Campbell returned the draft 

Agreement with the corresponding English texts under each French clause, 

identifying several important modifications suggested by Five Oaks. These 

suggestions were incorporated into the English texts of the Agreement for the 

Respondent to review. 

11. On 20 June 2019, the Respondent sent back the finalised Agreement (Exhibit C3) in 

both English and French, which had been signed by Mr Pechette, the Respondent’s 

managing Director. Ms Campbell checked the English version of the Agreement and 

ensured that it incorporated all the modifications suggested by Five Oaks. She then 

forwarded this version to Five Oaks’ two Directors, Ms Ferguson and Mr Jenkinson, 

who signed the Agreement.  

 

12. According to the Agreement, the substantive obligations of the parties are as 

follows: 

o Excellence Furnishing shall arrange for the exhibition of Five Oaks’ products 

in a flagship store in the furniture centre owned and managed by Excellence 

Furnishing in Rockdale, the capital city of Rico Pacific, for 2 years, starting 

from Oct 2019, and actively promote sales of Five Oaks’ furniture; 

o The high-end products provided by Five Oaks, the furniture should be 

exclusively sold on the basis of the operation of the flagship store, and should 

not be sold via online platforms;   

o Five Oaks shall supply furniture for exhibition and sale in the flagship store in 

instalments; two instalments of furniture (market value $20,000,000) should 

be sent before the opening of the flagship store for the operation of the 

flagship store in the first few months, while further instalments might be sent 

upon the request of Excellence Furnishing and within Five Oaks’ capacity; 

o For each sale of furniture from the flagship store, a separate sales 

arrangement will be made between Five Oaks and the buyer directly, while 

Excellence Furnishing will receive 5% of commission from the sale;  

o Excellence Furnishing may purchase directly from the furniture already 

delivered at a discounted price (85% of the market price); 

o At the end of the two-year exhibition period, if any of the furniture were not 

sold, Excellence Furnishing will purchase them for 80% of the market price.  
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13. In August and September 2019, Five Oaks delivered two instalments of its luxury 

furniture (market price of USD$20,000,000) to Excellence Furnishing. Samples of the 

furniture were displayed in the flagship store operated by Excellence Furnishing in 

the furniture centre located in the central area of Rockdale, Rico Pacific, starting 

from 1 October 2019, while the remaining furniture was in Five Oaks’ warehouse 

close to Rockdale. 

14. A few months later, however, Excellence Furnishing informed Five Oaks that the 

operation of the flagship store was severely disrupted by the lockdown restrictions 

imposed by the government of Rico Pacific following the outbreak of the global 

COVID-19 pandemic. Five Oaks received three emails from Excellence Furnishing, 

dated 23 April 2020, 9 September 2020 and 3 May 2021 (Exhibits C4-6), regarding 

the lockdown and its impacts on the ongoing business of the flagship store. It also 

expressed that they would not demand any further instalment of delivery. It did not, 

however, suggest any changes to the current Agreement in those emails.   

 

15. To our surprise, at the end of the two-year period, over 85% of the furniture 

remained unsold. Under Clause 10 of the Agreement, the Respondent owes Five 

Oaks USD$13,600,000. 

 

16. Five Oaks demanded payment for the furniture from Excellence Furnishing several 

times. Excellence Furnishing refused to pay.  

 

 

 

Part III Legal Analysis 

 

17. Five Oaks raises the claims detailed below based on the following clauses in the 

Framework Cooperation Agreement.  

 

Clause 20 Governing Law 

 

This Agreement is governed by the law of New Bebington.  

 

Clause 21 Dispute Resolution  

 

21.1 All disputes arising out of or in connection with this Agreement shall be 

settled amicably between the parties in good faith. If the amicable 

negotiations fail, the dispute should be solved by arbitration. Institutional 

support necessary for the operation of the arbitration to be provided by 
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International Chamber of Commerce (ICC) Court of Arbitration under its own 

rules. 

21.2 The number of arbitrators shall be three. The place of arbitration shall be 

Magrand, New Bebington. 

21.3 The language to be used in the arbitral proceeding shall be English or 

French.  

 

Clause 22 Binding Version 

 

This Agreement has been prepared and signed by the parties in English and 

French. In the event of a conflict between the wording of the Agreement in 

English and the wording of the Agreement in French, the English version shall 

prevail.  

 

18. In accordance with Clause 22, the English version of the provisions shall bind the 

parties. Thus, the rights and obligations of the parties, including the choice of law 

and dispute resolution methods, should be governed by Clauses 20 and 21 above. 

19. In accordance with Clause 21, this provision provides for ad hoc arbitration with 

limited institutional support. Five Oaks is entitled to choose ad hoc arbitration for 

the dispute arising from the Agreement for the payment of the unsold furniture. It is

legitimate for Five Oaks to seek ad hoc arbitration under UNCITRAL Arbitration Rules

A tribunal duly established under the UNCITRAL Arbitration Rules has jurisdiction to 

hear this dispute. The choice of ICC is only relevant when institutional support is 

required to support the operation of the ad hoc arbitration proceeding, such as the 

failure to appoint arbitrators.   

20. In accordance with Clause 20, the governing law of this Agreement is the law of New

Bebington. It was obvious from the contract terms, as well as the pre-contractual 

negotiations (including the estimated turnover), that the main purpose of the 

contract was for Respondent to organise sales between us and customers in Rico 

Pacific, rather than selling our products to Respondent. Thus, the Agreement is not 

subject to any specific sales law but the general contract law of New Bebington.  

 

21. The general contract law of New Bebington is identical to the Australian common 

law. Under this law, the contract is perfectly performable. In particular, the purpose 

of the contract is not frustrated.  

 

 

. 
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22. Five Oaks performed all its contractual obligations under the Agreement. It is 

entitled to the payment from Excellence Furnishing at the conclusion of the two-year 

period under Clause 10 of the Agreement. 

 

Part IV Relief Sought 

 

23. Five Oaks seeks the tribunal to render: 

a) Excellence Furnishing to pay USD$13,600,000, which is due under Clause 10 of the 

Framework Cooperation Agreement, together with any interest; 

b) Excellence Furnishing to bear the costs of the arbitration. 

 

4 Feb 2022 
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Exhibit C1 

 

From: d.campbell@5oaks.com.cl  

To: c.gabriel@excellencefw.com.rp  

Subject: Proposal for cooperation – Five Oaks, Cookland 

11:20:25 13 April 2019 

 

 

Dear Mr Gabriel, 

 

It was a great pleasure meeting you at the Yearly Import and Export Fair last week.  

 

As indicated at the Fair, we are looking for a partner in your country for our development in 

its market. We were deeply impressed by your experience in assisting foreign brands in the 

local market of Rico Pacific and have a great interest in the mode of our cooperation. Your 

offer in relation to the opening of the flagship store in the centre of Rockdale seems a good 

start to our cooperation.  

 

After a thorough discussion with the management, I am happy to proceed with the 

understanding that we will cooperate on the operation of the flagship store in Rockdale 

over the next two years starting from Oct 2019, with the potential of opening more stores in 

Rico Pacific in the long run. As previously discussed, our high-end luxury products would not 

be sold via online platforms, so the cooperation would be exclusively on the basis of the 

flagship store. I am confident that both of us would substantially benefit from the sales 

generated from this cooperation.  

 

It would be truly appreciated if you could kindly draft the Framework Cooperation 

Agreement on the basis of your experience and past practice. We accept that the draft will 

be in French and will be translated into English for further negotiation purposes.  

 

I look forward to hearing from you soon. 

 

 

Ms Danielle Campbell 

Sales Manager 

 

Luxury in the Details – Five Oaks Luxury Furniture 

Five Oaks Luxury Furniture Pty Ltd 

15 Winfield Street, Winfield 

Oceanic Region, 20065 Cookland 

mailto:d.campbell@5oaks.com.cl
mailto:c.gabriel@excellencefw.com.rp
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……………………………………………………… 

WARNING: The content of this email is confidential and intended for the recipient specified in 

the message only. It is strictly forbidden to share any part of this message with any third 

party, without the written consent of the sender. If you received this message by mistake, 

please reply to this message and follow with its deletion, so that we can ensure such a 

mistake does not occur in the future. 
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Exhibit C2 

 

From: d.campbell@5oaks.com.cl  

To: c.gabriel@excellencefw.com.rp  

Subject: Re: Drafted Framework Cooperation Agreement – Five Oaks, Cookland 

14:25:08 24 May 2019 

 

Dear Mr Gabriel, 

 

Thank you for sending through the drafted Framework Cooperation Agreement in French. 

Please find attached the Agreement including the English translations under the French 

clauses, with the modifications suggested by our Legal Department. I highlight the following 

modifications for your review: 

 

(Points 1-4 were related to the non-disputed substantive obligations under the 

Agreement and omitted) 

 

5. Dispute Resolution Clause (Clauses 20-21) 

 

We are confident that any dispute arising from our partnership would be solved 

amicably between us. Thus, we suggest that amicable negotiation should be referred 

to should any difference arise as illustrated in the modified Clause 21.  

 

Taking into account the arbitration clause, however, our legal department has some 

concerns about the choice of institutional arbitration due to our terrible experiences 

with arbitration institutions in the past.  Thus, in the unlikely event that the amicable 

negotiation fails, we suggest limiting the intervention of institutions as much as 

possible, for example, when we need an external body to deal with arbitrators. We 

acknowledge your trust in the ICC Court of Arbitration and we would nominate them 

as the provider of the institutional support if it is unavoidable.  

 

We also suggest that the applicable law of New Bebington and the place of 

arbitration be Magrand, the capital city of New Bebington. It is a neutral forum for 

both of us. We also understand that you are familiar with the legal environment of 

New Bebington because it is a neighbour country of Rico Pacific and you have 

extensive experience in dealing with partners from New Bebington. 

 

We have incorporated the above modifications into the clauses in English for you to review. 

If you have any further concerns, please do not hesitate to contact us. 

 

mailto:d.campbell@5oaks.com.cl
mailto:c.gabriel@excellencefw.com.rp
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Sincerely, 

 

Ms Danielle Campbell 

Sales Manager 

 

Luxury in the Details – Five Oaks Luxury Furniture 

Five Oaks Luxury Furniture Pty Ltd 

15 Winfield Street, Winfield 

Oceanic Region, 20065 Cookland 

……………………………………………………… 

WARNING: The content of this email is confidential and intended for the recipient specified in 

the message only. It is strictly forbidden to share any part of this message with any third 

party, without the written consent of the sender. If you received this message by mistake, 

please reply to this message and follow with its deletion, so that we can ensure such a 

mistake does not occur in the future. 
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Exhibit C3 

 

(Extract) 

 

Accord-cadre de coopération en matière de vente entre 

Five Oaks Pty Ltd (Cookland) 

ET 

Excellence Furnishing S.A. (Rico Pacifique) 

 

Framework Cooperation Agreement on Sales  

between 

Five Oaks Pty Ltd (Cookland) 

AND 

Excellence Furnishing S.A. (Rico Pacific) 

 

… 

 

Clause 9 (French text omitted) Other rights and obligations of the Parties during the 

cooperation period 

… 

9.6 Excellence Furnishing may make any purchase from the furniture already delivered 

under Clause 7 during the two-year period by notifying Five Oaks and paying the amount 

within 30 days after the notification. Excellence Furnishing enjoys a 15% discount on the 

market price for any direct purchase.  

… 

 

Clause 10 (French text omitted) Obligations of the Parties at the end of the cooperation 

period 

10.1 Excellence Furnishing shall pay for any unsold furniture at the end of the two-year 

cooperation period. 

10.2 The price of the unsold furniture shall be calculated on the basis of 80% of its market 

price. 

… 

 

Clause 20 Droit applicable 

Le présent accord est régi par la loi de New Bebington. 

 

Clause 20 Governing Law 

 

This Agreement is governed by the law of New Bebington. 
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Clause 21 Règlement des litiges  

21.1  Tous les litiges découlant du présent accord ou en relation avec celui-ci doivent 

être réglés à l'amiable entre les parties de bonne foi. En cas d'échec des négociations 

à l'amiable, le litige doit être résolu par arbitrage, avec le soutien institutionnel 

nécessaire fourni par la Cour d'arbitrage de la Chambre de commerce internationale 

(CCI) selon ses propres règles. 

21.2 Le nombre d'arbitres est de trois. Le lieu de l'arbitrage est Magrand, New 

Bebington. 

21.3 La langue utilisée dans la procédure d'arbitrage sera l'anglais ou le français.  

 

Clause 21 Dispute Resolution  

 

21.1 All disputes arising out of or in connection with this Agreement shall be settled 

amicably between the parties in good faith. If the amicable negotiations fail, the 

dispute should be solved by arbitration. Institutional support necessary for the 

operation of the arbitration to be provided by International Chamber of Commerce 

(ICC) Court of Arbitration under its own rules. 

21.2 The number of arbitrators shall be three. The place of arbitration shall be 

Magrand, New Bebington. 

21.3 The language to be used in the arbitral proceeding shall be English or French.  

 

Clause 22 Version contraignante 

 

Le présent accord a été préparé et signé par les parties en anglais et en français. En 

cas de conflit entre le libellé de l'accord en anglais et le libellé de l'accord en français, 

la version français prévaut.  

 

Clause 22 Binding Version 

 

This Agreement has been prepared and signed by the parties in English and French. In 

the event of a conflict between the wording of the Agreement in English and the 

wording of the Agreement in French, the English version shall prevail.  
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Exhibits 4-5 Omitted 

 

Exhibit C6 

 

 

From: c.gabriel@excellencefw.com.rp  

To: d.campbell@5oaks.com.cl  

Subject: Re: Re: Re: Performance of the Framework Cooperation Agreement – Five Oaks, 

Cookland 

12:01:27 3 May 2021 

 

Dear Ms Campbell, 

 

As you might have noticed, the business of the Five Oaks Flagship Store, as well as our 

general business in Rockdale was again interrupted by the lockdown measures imposed by 

the local government following the frequent outbreaks in this region. Since our last report in 

September 2020, our furniture centre, including the Five Oaks Flagship Store, only opened 

for 67 days in total. This severely impacted the performance of our Framework Cooperation 

Agreement. It is very unlikely that the aimed gross turnover we previously discussed will be 

achieved under this circumstance. Nor do we intend to request for any additional 

instalments of furniture in the near future.  

 

Given that the two-year cooperation will expire this October, and it is unlikely that the 

business will run normally before that date, we would like to bring to your attention the 

difficulties we suffer from the unexpected pandemic and the strict lockdown measures, and 

truly appreciate if more leniency could be given in the current situation. I look forward to 

hearing from you soon.  

 

Kind regards, 

Charlie Gabriel 

 

Directeur (Marketing & Ressourcement) 

Excellence Furnishing S.A. 

Level 25-30, 720 Bridge Road, Rockdale 10000, Rico Pacific. 

(+0) 805 234 5671 

……………………………………………………… 

Excellence Furnishing – For Your Dream Home 

Excellence Furnishing - Pour votre maison de rêve 

 

mailto:c.gabriel@excellencefw.com.rp
mailto:d.campbell@5oaks.com.cl
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Response to the Notice of Arbitration 

 
Five Oaks Antique Furniture Pty Ltd  

(Claimant)  

 

-AND- 

 

 

Excellence Furnishing & Warehouse S.A.  

 

(Respondent) 

 

 

 

Introduction 

 

1. In its Notice of Arbitration, the Claimant presents an incomplete and one-sided 

picture of the facts. Contrary to the Claimant’s allegation, this tribunal lacks the 

jurisdiction to hear this case.  

 

2. Further, the Respondent should be exempted from performing the contract due to 

unexpected impediments. The Claimant’s demand for payments is not justified. 

 

Part 1: Factual Basis 

 

3. Our marketing team met Ms Campbell, representative of Five Oaks, at the Yearly 

Import and Export Fair. When Ms Campbell expressed an interest in exploring 

business opportunities in our region and especially in the major cities in Rico Pacific, 

our director Mr Gabriel proposed cooperation on the basis of the operation of some 

stores managed by us. We had run stores for many local and foreign partners under 

this business model, most of which were quite successful. After a thorough 

discussion with Ms Campbell, we determined that a business proposal on the basis 

of the operation of a flagship store in Rockdale, the capital city of Rico Pacific, for 

two years would be prepared for further negotiation.  

4. When meeting with Ms Campbell, Mr Gabriel clearly indicated that although we had 

the capacity to speak conversational English, and that English could be used for 

negotiation purposes, the formal legal documents, such as the Framework 
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Cooperation Agreement, should be treated differently. (Exhibit R1: Witness 

Statement by Mr Gabriel). This was later confirmed by the Claimant’s email 

suggesting that the preparation of the Agreement should be in French by our legal 

department (Exhibit C1) and Mr Gabriel’s reply (Exhibit R2). 

 

5. Mr Gabriel presented to Ms Campbell a rough estimation of the gross turnover of 

USD$30,000,000 – 60,000,000 for the two-year cooperation on the basis of the 

operation of one medium-sized store in one of the leading furniture centres 

operated by Excellence Furnishing. It was merely an indication and never meant to 

be accurate as the details of the cooperation had yet to be finalised. This number 

was not mentioned in later exchanges regarding the Agreement.  

 

6. In Mr Campbell’s second email, a few proposed changes expressed in English were 

made to the translation of our draft. We have generally agreed to these changes and 

modified the clauses in French accordingly.  

 

7. In particular, we noticed that there were some proposed changes in relation to 

dispute resolution (Clauses 20-21), which required the change of the governing law 

and place of arbitration, the addition of amicable negotiation and some limitations 

on the institutional support. We incorporated the proposed changes into the French 

texts, noting that our choice of ICC Arbitration is maintained. This was 

communicated to Ms Campbell in the email when we returned the signed 

Agreement (Exhibit R3). The Agreement was then signed by the Claimant and 

returned to us without any further changes.  

 

8. In August and September 2019, we received two instalments of furniture from the 

Claimant and set up the display area of the flagship store following Claimant’s 

instruction. The flagship store opened on 1 Oct 2019 as agreed.  

 

9. Contrary to our expectations, however, the flagship store only opened for a couple 

of months before the global outbreak of a pandemic. The government of Rockdale 

issued several lockdown orders in the subsequent years. The lockdown severely 

impacted the sales of furniture and the performance of the contract. 

 

10. The store, as well as the whole furniture centre, was closed under the lockdown 

restrictions for most of the time within the two-year period and was only opened for 

a total of 8 months. Even during the short periods between each lockdown, the 

number of customers to the mall was only 10-20% of the normal level due to health 

concerns. It is impossible for the estimation of the gross turnover of USD$50,000,000 

or higher to be reached. In fact, the costs Excellence Furnishing bore for the opening, 
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operation and maintenance of the flagship store exceeded the commission received 

during the two-year period. (Exhibit R4: Financial Report)  

 

11. Excellence Furnishing was in severe financial difficulty as a consequence of the 

lockdown, not only because of this Agreement, but also because many other stores 

managed by Excellence Furnishing were operating under a similar model and 

suffering significant losses too.  

 

12. Taking into account the loss suffered by Excellence Furnishing under this Agreement, 

and its general financial situation, to proceed with the performance of the Clause 10 

payment is neither justifiable nor possible for Excellence Furnishing.  

 

13. As provided In Exhibits C4-6, we contacted Five Oaks at least three times, reporting 

the difficulties we faced in performing our ‘obligations under the Agreement, and 

proposed that more leniency could be given in the current situation under the 

Agreement. The request for more leniency in the performance of the Agreement was 

never responded to by the Claimant.  

 

14. As the requests were consistently ignored by the Claimant, Excellence Furnishing 

sent a formal request for renegotiation of the contract in September 2021 (Exhibit 

R5), including various proposals for the renegotiation such as: 

o extending the exhibition period; 

o removing or modifying the payment clause at the end of the two-year 

exhibition period, including but not limited to modifying the amount ‘to be 

paid’ for the unsold furniture at the end of the two-year exhibition period. 

 

15. The request, however, was simply rejected by the Claimant. Nor did the Claimant 

initiate any negotiation in good faith for solving this difference between us. To our 

great surprise, we received the Notice of Arbitration while we were still expecting an 

amicable negotiation between us.  

 

 

Part II: Legal Analysis 

 

Jurisdiction  

 

16. The Respondent submits that the ad hoc arbitral tribunal lacks jurisdiction to hear 

this case under Clause 21.  

 

17. Clause 21.1 reads, 
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Tous les litiges découlant du présent accord ou en relation avec celui-ci 

doivent être réglés à l'amiable entre les parties de bonne foi. En cas d'échec 

des négociations à l'amiable, le litige doit être résolu par arbitrage, avec le 

soutien institutionnel nécessaire fourni par la Cour d'arbitrage de la Chambre 

de commerce internationale (CCI) selon ses propres règles. 

 

It provides that the parties shall amicably resolve any dispute before seeking any 

formal dispute resolution. The Claimant sought arbitration before amicably 

discussing the possible solutions with the Respondent in breach of Clause 21. The 

establishment of this tribunal is in breach of this pre-condition and is unjustified. 

 

18. Further, Clause 21 of the Agreement unequivocally refers to the ICC Court of 

Arbitration and its Rules. Disputes that arise from this Agreement should be heard by 

a tribunal constituted under the ICC Rules of Arbitration and administered by the ICC 

Court of Arbitration exclusively. Article 1(2) of the ICC Arbitration Rules 2021 

provides that, “The Court is the only body authorized to administer arbitrations 

under the Rules, including the scrutiny and approval of awards rendered in 

accordance with the Rules”. Thus, only a tribunal constituted under the ICC 

Arbitration Rules and under the administration of the ICC Court of Arbitration can 

determine the current matter. 

 

19. Even if the tribunal finds that there might be some inconsistencies between the 

English and French texts in the Agreement, as well as some ambiguity in the English 

text in Clause 21, such inconsistency should be solved on the basis of the French 

version, as opposed to the Claimant’s submission. The original text of Clause 22 of 

the Agreement was in French. It provides that the French version should prevail if 

there is any inconsistency between the English and French texts. Thus, even if there 

might be any inconsistencies, the French text should be relied upon by the tribunal. 

In the email dated 24 May (Exhibit C2), the Claimant only mentioned the proposed 

changes to Clauses 20-21, and never brought to the Respondent’s attention that 

they intended to modify Clause 22 or to give preference to the English translation of 

the Agreement. Thus, the French version of Clause 22 should be followed.  

 

20. Alternatively, if the inconsistencies between the English and French versions in 

Clauses 21 and 22 were considered by the tribunal as not curable, the arbitration 

clause should be regarded as “null and void, inoperative, or incapable of being 

performed”. The Respondent will bring this arbitration agreement for review before 

the Federal Court of New Bebington under s 16 of its Arbitration Act (which is a 

variant of art 16 of the Model Law) for this purpose.  
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21. The Respondent requests this tribunal, should it be established, to use its discretion 

to suspend the proceeding until the court’s determination is made, avoiding the 

waste of the parties’ time and costs incurred in both proceedings.  

 

Substance 

 

22. Clause 20 of the Agreement unequivocally chooses the law of New Bebington as the 

governing law of the Agreement. As the Agreement includes significant components 

of sales of furniture, and New Bebington is a Contracting State of the CISG, the CISG 

shall govern the Agreement.  

 

23. Under the CISG, the Respondent should be exempted from the performance of the 

remaining part of the Agreement and should not be held liable under the Agreement 

for such non-performance, due to the unexpected and severe interruption caused by 

the global pandemic and the lockdown restrictions in Rico Pacific.  

 

24. Alternatively, the remaining obligations of the Respondent should be renegotiated 

by the parties, or should such renegotiation fail, adjusted by a validly constituted 

arbitral tribunal on the basis of the new circumstances. 

 

25. In any event, the Claimant is not entitled to the payment of the litigation costs, 

including the attorney fees, under the CISG.  

 

 

Part III: Relief 

 

In light of this, the Respondent requests the arbitral tribunal: 

 

1. To suspend the proceeding pending the decision of the Federal Court on the review 

of the arbitration clause; 

2. Alternatively, to decline its jurisdiction to hear this case; 

3. Should the tribunal uphold its jurisdiction, to reject all claims for payment raised by 

the Claimant, or to adapt the obligations of the Respondent under Clause 10 on the 

basis of the changing circumstances; 

4. To order the Claimant to pay the Respondent’s costs incurred in this arbitration.  

 

 

3 March 2022 
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Exhibits R1, R4 omitted 

 

Exhibit R2 

 

From: c.gabriel@excellencefw.com.rp  

To: d.campbell@5oaks.com.cl  

Subject: Drafted Framework Cooperation Agreement – Five Oaks, Cookland 

16:31:52 2 May 2019 

 

Dear Ms Campbell, 

 

Please find attached the draft of the Framework Cooperation Agreement between us. As 

previously discussed, and agreed, the draft was in French based on our template widely 

used in our cooperation with many other brands. I believe this time-tested model of 

cooperation would work for our partnership in the following two years, and potentially in 

the long run.  

 

Regarding the concerns about the unsold furniture at the end of the cooperation period, 

Clause 10 of the Agreement provides that we will buy all of the unsold furniture at a 

discounted price. It is one of the appealing features of our model of cooperation.  

 

Please feel free to let me know if your company has any comments on the draft. I look 

forward to hearing from you soon.  

 

Kind regards, 

Charlie Gabriel 

 

Directeur (Marketing & Ressourcement) 

Excellence Furnishing S.A. 

Level 25-30, 720 Bridge Road, Rockdale 10000, Rico Pacific. 

(+0) 805 234 5671 

……………………………………………………… 

Excellence Furnishing – For Your Dream Home 

Excellence Furnishing - Pour votre maison de rêve 

 

 

  

mailto:c.gabriel@excellencefw.com.rp
mailto:d.campbell@5oaks.com.cl
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Exhibit R3 

 

From: c.gabriel@excellencefw.com.rp  

To: d.campbell@5oaks.com.cl  

Subject: Drafted Framework Cooperation Agreement – Five Oaks, Cookland 

13:21:19 20 June 2019 

 

Dear Ms Campbell, 

 

Please find attached the copy of the Framework Cooperation Agreement which incorporates 

all proposed modifications you mentioned in the last email into the French text. We truly 

appreciate that you respected our choice of the ICC arbitration. It has been approved by our 

management and signed by me with proper authorisation.  

 

It’s a milestone for us to work with you in exploring the Rico Pacific furniture market. I look 

forward to hearing from you soon.  

 

 

Kind regards, 

Charlie Gabriel 

 

Directeur (Marketing & Ressourcement) 

Excellence Furnishing S.A. 

Level 25-30, 720 Bridge Road, Rockdale 10000, Rico Pacific. 

(+0) 805 234 5671 

……………………………………………………… 

Excellence Furnishing – For Your Dream Home 

Excellence Furnishing - Pour votre maison de rêve 

 

 

  

mailto:c.gabriel@excellencefw.com.rp
mailto:d.campbell@5oaks.com.cl
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Exhibit R5 

 

From: c.gabriel@excellencefw.com.rp  

To: d.campbell@5oaks.com.cl  

Subject: Request for Renegotiation/Resolution - Framework Cooperation Agreement – Five 

Oaks, Cookland 

10:31:06 4 September 2021 

 

Dear Ms Campbell, 

 

I refer to our previous communications in April 2020, September 2020 and May 2021 

regarding our difficulties in performing our obligations under the Framework Cooperation 

Agreement, which is due to expire at the end of this month.  

 

Due to the unexpected and severe interruption caused by the global pandemic and the 

lockdown measures imposed by the government, the flagship store operated by us could 

not open normally during the past two years. This severely impacted our performance of 

the contractual duties under the Agreement and our general financial situation. Over 85% of 

the furniture in our stock was still unsold. It is impossible for us to meet our joint 

expectations at the time of signing the contract, nor is it possible for us to pay for all unsold 

furniture (over USD$13,000,000) in full at the end of this month.  

 

We had brought to your attention the situation in the three communications mentioned 

above and proposed more leniencies to be shown to us, yet none of these proposals were 

responded to. Thus, we reiterate our position that we are entitled to an amicable discussion 

of the potential solutions apart from the Agreement, as provided by Clause 21 of the 

Agreement, and herein provide options of renegotiation for you to consider (please see the 

attachment). The options generally include that: the exhibition period under Clause 9 of the 

Agreement could be extended to four years; and, the payment provision and obligation 

under Clause 10 of the Agreement could be removed or modified, including a lower amount 

to be paid, extending the due date of the payment, or pay by instalment, etc. Feel free to 

give me a call if you would like to discuss this prior to the formal amicable discussion or 

renegotiation.  

 

 

Yours sincerely, 

Charlie Gabriel 

 

Directeur (Marketing & Ressourcement) 

Excellence Furnishing S.A. 

mailto:c.gabriel@excellencefw.com.rp
mailto:d.campbell@5oaks.com.cl
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Level 25-30, 720 Bridge Road, Rockdale 10000, Rico Pacific. 

(+0) 805 234 5671 

……………………………………………………… 

Excellence Furnishing – For Your Dream Home 

Excellence Furnishing - Pour votre maison de rêve 

 

(Attachment omitted)  
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Procedure Order No.1 
 

13 June 2022 

 

Procedural Summary: 

 

1. This tribunal was established 2 May 2022 in accordance with the UNCITRAL Rules. 

Each party appointed an arbitrator, and the two arbitrators jointly nominated the 

Presiding Arbitrator. No dispute arises so far regarding the appointment of 

arbitrators or the independence or impartiality of any of the arbitrators.  

 

2. Following the discussions and the agreements reached in the virtual meeting held 

on 10 June 2022, the Arbitral Tribunal takes note of the following facts: 

a. Cookland, Rico Pacific and New Bebington are all Contracting States of the 

CISG and the New York Convention.  

b. Cookland is English-speaking and adopts the tradition of common law. Its 

contract law is identical to Australian common law.  

c. Rico Pacific is French-speaking and adopts the tradition of civil law. Its 

contract law is a verbatim adoption of the UNIDROIT Principles on 

International Commercial Contracts (UPICC).  

d. New Bebington is a federation constituted of different States. It is adjacent 

to Rico Pacific. Its official languages are both English and French. While the 

majority of the states, including its capital city Magrand, follow the common 

law tradition and adopt case law for their contract law (which is identical to 

Australian common law), a few other states follow the civil law tradition and 

adopt their own Civil Codes governing contract law (which are the verbatim 

adoption of the UPICC). In practice, there have been inconsistent rulings in 

New Bebington courts as to whether a choice of New Bebington Law means 

the choice of the law in the common law jurisdictions; or, a failure to choose 

a particular system of law due to the co-existence of the parallel systems of 

both common law and civil law in New Bebington.  

e. Unified Goods Acts were adopted across all States in New Bebington. They 

provide that the CISG has the force of law in all States in New Bebington and 

that the Convention shall prevail over any other law in force in the States “to 

the extent of any inconsistency”. 

f. The tribunal also acknowledges that in all countries listed above, their courts 

were of the opinion that , if the sales contracts are governed by the CISG, the 

latter also applies to the conclusion and interpretation of the arbitration 

 



Alfred Deakin International Commercial Arbitration Moot Problem 2022 
Deakin University Law School 

Dr Shu Zhang 
 

 25 

clause in so far as the applicable arbitration law does not contain any 

conflicting provisions.  

g. New Bebington’s Arbitration Act adopts the UNCITRAL Model Law on 

International Commercial Arbitration with the 2006 amendments (Model 

Law) with some variations. In particular, its section 16 is a variation of art 16 

of the Model Law and is a verbatim adoption of s 1032 of the German Code 

of Civil Procedure. Its subsection (2) provides: “Until the arbitral tribunal has 

been formed, a request may be filed with the court to have it determine the 

admissibility or inadmissibility of arbitral proceedings.” In practice, courts 

would not issue an anti-arbitration injunction when a s 16 judicial review is 

filed, so it was purely within the tribunal’s discretion whether the arbitration 

proceeding would be suspended. Tribunals’ determinations vary as to 

whether the arbitration proceeding would continue or would be suspended 

pending a s16(2) review. 

h. Excellence Furnishing filed the s16(2) review of the arbitration agreement 

before the Federal Court of New Bebington on 10 April 2022. The Claimant 

made written submissions in that proceeding. It was estimated that a ruling 

would be handed down not earlier than November 2022 due to the impact 

of staff shortages in the whole judicial system in New Bebington.  

 

2. The tribunal takes note of the agreements and acknowledgements between the parties 

that: 

a. the parties do not dispute the facts relating to the lockdown measures in 

Rockdale that affected the operation and turnover of the flagship store 

during the two years between Oct 2019 and Sept 2021, as well as the value 

of the unsold furniture at the end of Sept 2021.  

b. no direct purchase was made between the Claimant and the Respondent 

under Clause 9.6 of the Agreement.  

c. no further instalments of furniture were required or delivered in addition to 

the two instalments delivered prior to Oct 2019.  

d. the parties, especially the Claimant, were aware of the fact that Excellence 

Furnishing did not have the financial capacity to pay the amount under 

Clause 10 of the Agreement at the end of Oct 2021, when it was almost 

insolvent. Excellence Furnishing’s financial status gradually improved after 

April 2022 when the lockdown measures were lifted in Rico Pacific, but a 

payment of USD$13,600,000 would still make it insolvent immediately. 

e. submissions regarding the jurisdictional matters should be made together 

with some substantive questions, as listed below, in the first oral hearing.  
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3. In light of the agreements above, and as an exercise of the Tribunal’s discretion, the 

Tribunal makes the following orders: 

 

(1) In their next submissions and at the virtual hearings in September 2022, the parties are 

required to address, and only address, the following issues: 

 

A. Should the tribunal suspend the proceeding prior to the determination by the 

Federal Court of New Bebington on the arbitration agreement? 

 

B. Does this Arbitral Tribunal have the jurisdiction to hear this matter? This 

should include submissions on the applicable law for the formation and 

interpretation of the arbitration clause. 

 

C. Which law applies to the substance of the parties’ substantive obligations 

under the Agreement? This should include a submission on the applicable law 

for the determination of the governing law of the Agreement.  

 

D. Should the CISG apply, and assume that the parties do not dispute on the 

facts relating to the difficulties suffered by the Respondent, whether the 

Respondent is legally entitled to any exemptions or right to renegotiations 

and/or adaptations.  

 

(2) The submissions are to be made in accordance with the Rules of the Moot agreed upon 

at the telephone conference. For their submissions the following Procedural Timetable 

applies:  

a) Claimant’s Submission: no later than 2 August 2022 11:59pm Melbourne time;  

b) Respondent’s Submission: no later than 10 August 2022 11:59pm Melbourne time. 

 

(3) In the event that Parties need further information, Request for Clarification must be 

made in accordance with Rule 5 of the Rules of Moot no later than Tuesday 12th of July 2022 

11:59pm (Melbourne time) by emailing deakin-ica-moot@deakin.edu.au.  

 

(4) Both Parties are invited to attend the virtual hearing scheduled from the 1st to the 8th of 

September 2022, Magrand, New Bebington. The details concerning the virtual hearing will 

be provided to Parties in due time.  

 

 

 

Ms Presiding Arbitrator 

13 June 2022 
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Procedure Order No.2 

19th July 2022 

Clarifications 

Please assume that the omitted exhibits, including the witness statements and 
communications, are generally consistent with the facts disclosed in the Problem. 

2. Is there any substantive difference between the content of Exhibit C6 and the omitted

Exhibits C4-5?

The contents of Exhibits C4-5 were identical to Exhibit C6.

3. Were separate English and French agreements attached in Exhibit C3 regarding the

finalised agreement?

No (See Exhibit C3).

4. Besides the conflict between the English and French versions of Clause 22, are there any

other contractual provisions where a similar conflict arises?

The English and French texts of Clause 22 were different. The difference between English
and French texts of Clause 21 is addressed in Q1 above. The parties do not dispute the
consistency between the English and French texts of any other clauses in this Agreement.

5. Regarding the engagement between the third-party legal translation service company

and the claimant – did their contract include a liability clause that could affect the nature

of the clause 22 dispute?

Only selected questions are answered. Some questions have already been addressed in the 
original scenario. Others are intentionally omitted for your research or left open for your 
discussions and submissions. 

1. What did the French version of the arbitration clause say?

The tribunal believes that the most accurate translation of Clause 21 in French is: 
All disputes arising out of or in connection with this Agreement shall be settled amicably 
between the parties in good faith. If amicable negotiations fail, the dispute shall be resolved 
by arbitration, with the necessary institutional support provided by the Court of Arbitration 
of the International Chamber of Commerce (ICC) under its own rules. 
The parties may make submissions on whether there is a difference between the English 
and French versions of Clause 21 on the rebuttable presumption that the tribunal’s 
understanding of the French version is accurate. 
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The translation was made by the third-party legal translation service before the 

modifications were made to Clause 22 by the Claimant’s legal department, as provided in 

Para.9 of the Notice of Arbitration. The details of the original copy of the translation were 

not provided.   

The contract between the Claimant and the third-party translation service company 

included a general duty to ensure the accuracy of the translation and a general liability 

clause for breaches. In Cookland law there were precedents limiting the liability of 

independent contractors involved in legal work. In recent case law, legal professionals were 

held accountable for losses caused by independent contractors to whom the legal 

professionals outsourced “non-delegable” law-related work.   

 
6. Does Five Oaks have any prior experience with arrangements such as the one entered 

into with Excellence Furnishing? 

No. 
 
7. Why did the Claimant distinctly specify that their goods should not be sold on online 

platforms (as explained in paragraph 12(b) page 4 and exhibit C1 page 8)? 

The Claimant’s view at the time of the contractual negotiations was that the online sales 

would not fit in their marking strategy as an old-fashioned, high-end luxury brand.  

 

8. Is Ms Campbell a director of Five Oaks, or was she otherwise authorised to enter into 

negotiations with Excellence Furnishing? 

Ms Campbell is authorised to enter into negotiations on behalf of Five Oaks. 

 

9. Were there any remedial clauses in the contract stating the ramifications should one 
party default, if so, what are they? 
Clause 18 of the Agreement deals with issues relating to termination. 18.1 provides that the 
non-breaching party may terminate the Agreement in writing within one month when 
another party commits a fundamental breach of any term of this Agreement. 18.2 provides 
that the Agreement might be terminated by mutual consent. 18.3 provides that any 
termination shall not affect the accrued rights and liabilities of any party and shall be 
without prejudice to any rights or remedies any party may be entitled to.  
This Clause was supplied by Excellence Furnishing and not modified by Five Oaks. 
 

10. Did Five Oaks respond, in any way, to the emails in Exhibits C4-6?  

Ms Campbell replied to the communications in Exhibits C4-6 to the effect that she was 

aware of the situation and looked forward to updates.  

 

11. What is the date on which Excellent Furniture informed Five Oaks regarding the stores 
being severely disrupted due to COVID?  
The severe disruption caused by COVID was mentioned by Mr Gabriel in the email dated 23 
April 2020 (Exhibit C4), 9 September 2020 (Exhibit C5) and 3 May 2021 (Exhibit C6).   
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12. To what extent was Cookland affected by the COVID-19 pandemic? To what extent 
was Five Oaks’ business affected by the COVID-19 pandemic? 
Cookland’s economy was not severely affected by COVID-19, although the international 
trade between Cookland and other States was down by 50%. Five Oaks’ local business (over 
70% of its total business) was not interrupted by COVID and its sales in nearby states were 
down by 50-60%.  
 
13. Could further detail be provided regarding the Covid-19 restrictions and the extent of 
lockdown measures that were implemented in Rockdale, the capital of Rico Pacific? 
Specifically, when did the lockdowns occur, and at what capacity the store was running 
during the lockdowns? 
As provided in Para.9 of the Response to Notice of Arbitration, the furniture centre was only 
opened for approximately 8 months between Oct 2019 and September 2021. During the 
lockdowns the furniture centre in Rockdale and all shops in it were closed because their 
businesses were categorised as “non-essential”.  
 
14. Would Five Oaks face economic hardship if it does not receive payment under Clause 

10? 

Five Oaks’ profits in the subsequent years would be significantly impacted if they do not 

receive the payment in a year or two, although they would not be immediately in the 

situation of insolvency.  

 

15. Were any of Excellence Furnishing’s warehouses, shopping malls, or furniture centres 

in Rico Pacific not affected by lockdown measures? 

All of them were affected by the lockdown measures. While some of them in other regions 

were suffering from shorter periods of lockdown, the shopping malls, furniture centres, and 

warehouses in the region where Rockdale locates suffered from the longest periods of 

lockdown. Excellence Furnishing did not send Five Oaks’ furniture to other regions for sale. 

 

16. Did Excellence Furnishing maintain an online platform for the sale of furniture? 

Excellence Furnishing used to have an online website for display but had no functions of 

online purchasing before the pandemic. During the pandemic Excellence Furnishing 

converted this website to an online platform for the sale of furniture, however only for 

limited categories of items and brands. Most of the high-end luxury brands, including Five 

Oaks, were merely displayed but not directly sold online.  

 

17. Will there be any exhibits relating to the several demands for payment and 

consequent refusals? 

The Claimant send two emails demanding the payment in accordance with Clause 10 

between Oct 2021 and Jan 2022 (inclusive) but received no written reply. Their staff also 

called Mr Gabriel a few times during this period regarding the payments due but Mr Gabriel 
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only answered once around 5 Dec 2021. In this only conversation, Mr Gabriel replied that 

the payment was unjustified, and the parties should have a chat about the proposals 

mentioned in the email sent on 4 September 2021 (Exhibit R5). The parties do not dispute 

the facts above.  

 

18. After RESPONDENT’S email on 4th September 2021, which indicates its willingness to 
negotiate, did CLAIMANT make any further contact or attempt to respond to this email 
before issuing the Notice of Arbitration on 4th February 2022? 
The Claimant contacted the Respondent only for the purpose of demanding the payment 

(see above Q17). The staff from Claimant did not respond when Mr Gabriel mentioned the 

email sent on 4 September 2021 during the phone call. No further follow-up 

communications were made regarding the proposals for negotiation.  

 

19. In the Response to the Notice of Arbitration, at Paragraph 10, the Respondent outlines 
that ‘it is impossible for the estimation of the gross turnover of USD$50,000,000 or higher 
to be reached.’ Is there a reason as to why this estimation differs from the original 
estimation of USD30,000,000-60,000,000? 
Respondent was referring to the higher end of the range of USD30,000,000-60,000,000 in 
the Response to the Notice of Arbitration.  
 
20. In the Response to the Notice of Arbitration, at Paragraph 5, the Respondent outlines 
that the estimated gross turnover was presented by Mr Gabriel to Ms Cambell at the 
Export Fair but that ‘this number was not mentioned in later exchanges regarding the 
Agreement.’ However, in Exhibit C6, the respondent states ‘it is very unlikely that the 
aimed gross turnover we previously discussed will be achieved under this circumstance.’ Is 
there a reason why this mention of the estimated turnover was omitted by the 
Respondent? 
Paragraph 5 of the Response to the Notice of Arbitration was a description of the 
negotiation process of the Agreement, during which the number was never mentioned 
again. Exhibit C6 was made during the performance of the contract.  
 

21. In Paragraph 20 of the Notice of Arbitration, the Claimant states that ‘it was obvious 
from the contract terms, as well as the pre-contractual negotiations (including estimated 
turnover), that the main purpose of the contract was for the Respondent to organise sales 
between us and customers in Rico Pacifc. It appears that the estimated turnover was only 
mentioned by the Respondent at the Export Fair. Accordingly, was this estimation 
discussed at any other point during the contractual negotiations? 
No, the number was not mentioned on any other occasions during the contractual 
negotiations.  
 

 

22. Whether the Federal Court of New Bebington had heard the parties on the merits of 

the case, and if so, when were the first submissions on merits made? 
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The submissions were generally in line with their position in this case. The Respondent’s 

submission to the Federal Court of New Bebington was that the arbitration agreement in 

dispute was “null and void, inoperative, incapable of being performed” due to uncurable 

differences between the French and English versions. The Claimant’s submission was that 

the arbitration agreement was capable of being performed.  

 

23. On page 25 paragraph 1(h) under Procedural Order No. 1, RESPONDENT filed a Section 
s16(2) review of the arbitration agreement before the Federal Court of New Bebington. Is 
this review equal to a full trial or is it simply a prima facie determination of the validity of 
the arbitration agreement? 
The judicial practice in New Bebington prefers the view that the court would run a full 
review rather than a prima facie review of the arbitration agreement under s16(2). The 
court’s power to review the arbitration agreement in the New Bebington Law is expansive. It 
includes, for example, the formation and interpretation of the arbitration agreement, 
whether the disputed matter falls within the scope of the arbitration agreement, the 
arbitrability of the disputed matter, etc.  
 
24. What is the position on anti-arbitration injunctions in Cookland and Rico Pacific? 

Case law in Cookland confirms that anti-arbitration injunctions can be issued by its courts, 

which would be “a legitimate means by which the forum can do justice in the case before 

it”. Anti-arbitration injunctions were never issued by courts in Rico Pacific; their courts were 

of the view that the jurisdictional issues should be exclusively determined by the tribunal 

once the arbitral tribunal is formed.  

 

25. What conflict of laws rules are applicable in the involved States? 

For the purpose of this case, the tribunal accepts the assumption that all common law 

jurisdictions adopted the conflict of laws rules identical to the law in Australia, and all civil 

law jurisdictions adopted the conflict of laws rules identical to the Swiss Private 

International Law.  

 

26. Did Cookland, Rico Pacific, and/or New Bebington make any declarations or 

reservations upon becoming Contracting States to the CISG? 

No. 
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