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QUESTION 
 

ICC ARBITRATION 23000/ZF 

 
Between: 

 
Claimant: FURNEA INDUSTRY LTD (CHINA - PRC) 

 
Respondent: KITCHEN WOODS IMPORT & EXPORT (AUSTRALIA) 

 
A. THE DISPUTE AND ISSUES TO BE DECIDED IN PHASE 1 

 

The dispute arises from the "Purchase Agreement for Goods, No. FI-KW/02/2006/01" entered 

into by the Parties on 1 May 2006 ("PA"). Under the PA, Kitchen Woods Import and Export (« 

Kitchen Woods » or “Claimant”) sold to Furnea Industry Ltd. (“Furnea” or “Respondent”) 

particle boards (“Products”) which were to be further processed by Furnea to kitchen fronts and 

cover panels. 

 
The business relationship between the Parties dates back many years. It is undisputed that a 

framework agreement had been in place between the Parties as of 1 September 2004, with a 

limited duration until 30 September 2005 while stipulating that its duration would automatically 

be prolonged for successive periods of two months unless terminated by either Party. The 2004 

contract was replaced, after being in force for almost four years, by the entering into force of 

the PA. 

 
The dispute arises out of alleged breaches of the PA committed by Kitchen Woods. In a nutshell, 

Claimant alleges that the particle boards supplied by Kitchen Woods did not comply with the 

contractual requirements. Specifically, Claimant complains that they displayed excessive levels 
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of the chemical formaldehyde, a human carcinogen, in breach of the contractually agreed 

technical standard, which is a combination of the applicable regulatory and industry standards. 

Claimant also alleges that Respondent not only breached its contractual obligations to establish 

and comply with comprehensive (internal) quality control processes, but also, as has been 

proved in the separate court proceedings, manipulated the formaldehyde tests to show results 

compliant with the technical standard. As such, Claimant argues that Respondent’s failure to 

provide proper disclosure of this fraud (formaldehyde tests manupulation) in itself a 

fundamental breach of contract entitling Claimant to avoid the Contract. 

As a consequence of these fundamental breaches, Claimant submits it was entitled to cancel the 

Contract and that the Contract has indeed been duly cancelled. Accordingly, Claimant advances 

a claim for refund of pre-payments of parts of the purchase price in the amount of US$ 5 000 

000. Respondent denies that the Contract is cancelled and alleges that, in any event, Claimant 

was not entitled to do so. 
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In accordance with the parties’ agreement at the Case Management Conference, this phase of 

the proceedings concerns only two preliminary issues: (i) the question whether Respondent’s 

failure to provide proper disclosure of the fraud (manipulation of the formaldehyde tests) in 

itself a fundamental breach of contract entitling Claimant to avoid the Contract and (ii) 

Respondent’s jurisdictionaol objections regarding Claimant’s non-conformity claims. The 

parties are in agreement that, if issue (i) is answered in the positive, there is no need to  explore 

issue (ii), and more importantly, no need to engage in lengthy technical analysis of the alleged 

non-conformity of the boards and the case can proceed to the quantum stage.All other issues 

are reserved for the further phase(s) of this arbitration. 

 
B. THE ARBITRATION AGREEMENT AND APPLICABLE LAW 

 
Articles 14 and 15 of the PA provide as follows: 

 
14. All disputes arising out of or in connection with the contract shall be finally settled under 

the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators 

appointed in accordance with the said rules. The venue of the arbitration shall be Melbourne, 

Victoria. The language to be used in the arbitral proceedings shall be English. The arbitration 

agreement shall be interpreted in accordance the United Nations Convention on Contracts for 

the International Sale of Goods (CISG). 

 
15. This Agreement shall be governed by the United Nations Convention on Contracts for the 

International Sale of Goods (CISG). For questions not governed by the CISG, the UNIDROIT 

Principles apply. The statute of limitation for all claims is 10 years. 

 

C. PARTIES POSITIONS 

 

First preliminary issue: Whether Respondent’s failure to provide proper disclosure of the fraud 

(manipulation of the formaldehyde tests) in itself a fundamental breach of contract 

entitling Claimant to avoid the Contract 

 
 

Claimant 
 

On 13 June 2012, Furnea received a fax from KITCHEN WOODS, by which Furnea was 

informed that KITCHEN WOODS was investigating possible "irregularities" of its 

formaldehyde testing with respect to particle boards delivered by KITCHEN WOODS to its 

customers. Such manipulations meant that affected boards in fact contained signifficantly 

higher formaldehyde levels than guaranteed by KITCHEN WOODS in the PA. 

 

Enclosed to the above fax was a press release allegedly dated 25 May 2011, which Furneahad 

not received nor heard of prior to 13 June 2012. It appeared to Furneathat the fax was thus 
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misleadingly suggesting that KITCHEN WOODS had informed Furnea of the fraud much 

earlier, which was not the case. Furnea first heard of KITCHEN WOODS's misconduct by the 

above fax, and no additional information about the fraud was provided voluntarily by 

KITCHEN WOODS. 

 

It was only upon enquiry from Furneathat by letter of 22 June 2012 KITCHEN WOODS 

provided some further details on the manipulations of the tests. At this time, KITCHEN 

WOODS admitted that the boards supplied under the PA had been affected by the misconduct 

(Kitchen Woods among others used a non-compliant glue; the testing parameters were set at a 

clearly excessive level). 

Subsequently, KITCHEN WOODS accepted to pay a fine of EUR 8.2 million for the 

manipulation of FATs as imposed by the a ruling of 28 March 2013 following criminal 

proceedings conducted by the German prosecutor in Melbourne ("Penalty Decision"). These 

criminal proceedings were initiated by KITCHEN WOODS itself. KITCHEN WOODS self- 

reported the crimes to the prosecutor and accordingly supplied all the information on which the 

fine was based. Thus, KITCHEN WOODS provided information which it deemed necessary 

and suitable in order to ensure that the fine would be reduced as much as possible, and that no 

direct information about the boards bought by Furnea (or potentially other customers which 

KITCHEN WOODS had similarly not paid any compensation at the time) would be part of the 

prosecutor's file. 

 

KITCHEN WOODS's Executive Board apparently became fully aware of the scope of the fraud 

in 2009. Despite this, KITCHEN WOODS waited several years before it went to the prosecutor 

and self-reported the crimes. Subsequently KITCHEN WOODS informed Furnea. The reason 

was obviously that KITCHEN WOODS wanted to exercise "damage control", i.e. ensure that 

the likely losses facing the company in the form of criminal and civil claims  would be mitigated 

as much as possible. 

 

Furnea has been entitled to rescind the Contract under the applicable law on the basis of fraud 

and/or wilful misconduct on the part of KITCHEN WOODS. It is undisputed that at the time of 

conclusion of the Contract, KITCHEN WOODS was aware that it had a general problem with 

producing Products meeting the contractually (and legally) required limit of formaldehyde and 

that KITCHEN WOODS - in order to cover-up these shortcomings - was regularly manipulating 

the sample tests required for monitoring compliance with the relevant standards. Consequently, 

KITCHEN WOODS knowingly made false statements to Furnea that it could deliver boards 

that complied with specifications and which would be tested in a testing environment complying 

with required and appropriate industrial standards and practices. Had Furnea known about this, 

Furnea would never have concluded the Contract with KITCHEN WOODS. Thus, KITCHEN 

WOODS fraudulently induced Furnea into purchasing the boards. Furnea has also been entitled 

to terminate the Contract in accordance with the terms of the Contract and the CISG, because 

1) the particle boards were substantially defective since they failed to comply with essential 

formaldehyde requirements (and other certification requirements), 2) KITCHEN WOODS 

failed to carry out proper testing in a proper testing environment, which also amounted 

fundamental breaches of contract, and 3) 
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KITCHEN WOODS fundamentally violated its duty of loyal disclosure and/or the principle  of 

good faith by making wilful misrepresentations about KITCHEN WOODS's general inability 

to deliver contractually compliant boards and subjecting them to proper testing procedures. 

 

At the time of conclusion of the Contract, KITCHEN WOODS withheld crucial information 

from Furnea about KITCHEN WOODS's general fraudulent practices and the specific impact 

on Furnea. During the term of the Contract, KITCHEN WOODS continued to withhold this 

information from Furnea. By continuously withholding the said information from Furnea, even 

after the Board of KITCHEN WOODS allegedly became aware of KITCHEN  WOODS's 

regular manipulation tests in early 2009, KITCHEN WOODS committed fraudulent 

representation/ fraudulent non-disclosure under Article 3.2.5 of the UNIDROIT principles, as 

well as fundamentally violated its duty of loyal disclosure and/or the principle of good faith 

under Article 7 CISG as well UNIDROIT Principles Article 1(7). Accordingly, Furnea is 

entitled to claim to be placed in the position it would have had if the PA had never been 

concluded. 

Respondent 
 

Respondent maintains that there is no fundamental breach due to an alleged non-compliance 

with an unspecified "duty of loyal disclosure" and that an alleged breach of an alleged duty to 

disclose does not result in any right to avoid a contract. 

 

Furnea's assertions are also factually incorrect because KITCHEN WOODS has informed 

Furnea about the formaldehyde testing issue in due course and has therefore not violated a duty 

to disclose, even if it existed (which it does not). 

 

Furnea's argument already lacks any legal basis because avoidance of a contract is not a remedy 

for an alleged breach of an alleged duty to disclose. 

 

The CISG as the applicable law does, contrary to Furnea's assertion, not recognize any  general 

duty to disclose information. The CISG only provides in one very specific situation that a seller 

cannot invoke the buyer's failure to notify the seller of a defect in a constellation where the 

seller already knew of the defect and did not disclose this situation to the buyer. 

 

The failure to disclose information does not render the seller liable as such but merely prevents 

the seller from exempting himself from liability for defective goods. 

 

Moreover, there is no all-encompassing duty of disclosure under there is no all-encompassing 

duty of disclosure under the UNISROIT principles. Furnea can also not rely on breach of Article 

3.2.5 as the alleged fraudulent non-disclosure occurred after the conclusion of the contract. 

In any event, Furnea can also not rely on an alleged breach of duty to disclose because 

KITCHEN WOODS informed Furnea in due course and proactively about the formaldehyde 

issue and, in particular, also indicated that from the internal investigations, there were no 
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indications for potential irregularities with regard to the particle boards. Therefore, KITCHEN 

WOODS would have complied with any alleged "duty of loyal disclosure" in any event, and 

Furnea's arguments to the contrary are also factually incorrect. 

 

*** 

 

Second preliminary issue: Are Claimant’s non-conformity claims covered by the arbitration 

agreement in the PA? 
 

Respondent 
 

Claimant’s claims for breach of Article 35 CISG are not covered by a valid arbitration clause. 

Appendix 1, which determines the monthly volumes of particle board, provides that it is valid 

from 1 May 2006 until 31 August 2006. Appendix 4, which governs the environmental 

requirements on inbound transport, provides for the same validity period. Appendix 5, which 

contains the pricelist, provides that it is valid from 1 April 2006 to 31 August 2006, i.e. for a 

validity period that starts one month earlier than the period according to Appendices 1 and 4, 

but ends on the same date. Appendix 6, which addresses the packing and stacking of particle 

boards, again provides for a validity period from 1 May 2006 until 31 August 2006. 

 

These Appendices contain essential parts of the entire agreement, namely the specifications of 

goods ordered, the quantity and the price. Without these elements of the contract, the contract 

would not be specific enough (Art. 14(1) CISG). The Appendices, therefore, were a minimum 

requirement to the PA. The breach of contract is said to have occurred between January and 

March 2008. By that time, the arbitration clause in Article 14 of the PA had expired, because 

the PA had expired. 

 

Respondent was not interested in a new agreement but Claimant wanted it due to internal 

guidelines. Respondent was happy with individual orders as it were. Claimant must have 

understood that Respondent did not have an interest in a long-term agreement without any term 

or termination clause, even though that was not specifically mentioned during the contract 

negotiations, because of the utmost importance of the pricing and volumes that did contain a 

term, and therefore were part of the entire agreement. Also, the fact that Claimant did not really 

push for the agreement to be finalized, but allowed negotiations to drag on for over eight months 

does not speak for its seriousness about the agreement, but underpins the fact that both Parties 

merely saw the agreement as a formality, and focused both on volumes and prices. Now, 

therefore, Claimant himself must have known – or did not know because of gross negligence – 

that the agreement indeed was limited in time. 

 

The 2004 Contract entered into for the period of 1 July 2004 until 30 September 2006 had not 

been renewed either. Hence, the Parties had been conducting on-going business as of September 

2004 based on two temporary contracts and on individual purchase orders. 
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Claimant 
 

It is undisputed that this contract contains a valid arbitration clause in Article 14 PA. It is only 

disputed whether delivery of non-conforming particle boards between January and 

March 2008 was made under the PA or individual purchase orders. The business 

relationship between the Parties dates back many years. Prior to the conclusion of the 

PA, the Parties’relationship was governed by the 2004 contract. Following an internal 

reorganization, one aim of which was to update and streamline the legal framework 

between the various Furnea entities and their respective suppliers, Claimant approached 

Respondent with the request to have a new agreement in place already during Claimant's 

financial year 2006, starting with September 2005. It took the Parties 8 months – from 

September 2005 until May 2006 – to negotiate and agree on the PA.The Parties 

concluded the PuA for an unlimited period of time. None of its provisions limits its term. 

The fact that the negotiations took so long is evidence of the fact that the Parties were 

always in agreement that the PA would be a framework agreement for an unlimited. The 

Parties only limited the term of selected contractual parameters which they intended to 

renegotiate in certain intervals – Appendix 1 (volumes), Appendix 4 (environmental 

requirements), Appendix 5 (prices) and Appendix 6 (packing) – while the PuA should 

provide the legal framework (C- Submission on Jurisdiction, para. 25, litera c). 

 

Respondent had submitted 20 objections to the draft PA received by Claimant, none of which 

criticized the fact that the draft PA did not contain a clause limiting its duration, even 

though Respondent had not been provided with the Appendices at that time. The Parties 

were always in agreement that the PA would be a framework agreement for an unlimited 

duration. This is shown not only by the history and duration of the contract negotiations, 

but also by the wording and structure of the PA, which comprises those contractual 

parameters that typically need not be adapted from time to time (such as the arbitration 

clause), whereas the Parties agreed on fixed-term Appendices to regulate those 

contractual parameters which the Parties felt the need to renegotiate from time to time 

such as volumes and prices. 

 

The Parties did not regulate the volumes and prices for particle boards in the PA itself but in 

flexible Appendices to the PA, which put them into the position to regularly renegotiate and 

adjust these parameters. The Parties also lived this concept: their sales managers met every three 

months to negotiate and agree on the volumes and prices for the respective next quarter. Hence, 

the subsequent conduct of the Parties confirms their mutual understanding that the PA had been 

concluded for an unlimited duration. 


