
 
 
 

Alfred Deakin International Commercial 
Arbitration Moot 2020 

 

Moot Scenario 

 
Note: 

1. This is a hypothetical scenario. All the persons, cities and countries are fictitious 
except the place of arbitration (Melbourne, Australia). This means that no facts 
should be presumed or inferred from the real world, except as specifically 
mentioned, eg., where the law of certain countries might be identical to the law in 
the real world. 

2. All exhibits except the Sales Agreement in dispute have been omitted. Please 
assume that the exhibits, including the witness statements and the news reports, 
are generally consistent with the facts disclosed in the Problem. 
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NOTICE OF ARBITRATION UNDER THE ARBITRATION RULES OF THE UNITED 
NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 

 

 
BETWEEN: 

 

Basic Chemiker GmbH 
 

(Claimant) 
-AND- 

Ramsey Industrial & Co Ltd 
 

(Respondent) 
 

NOTICE OF ARBITRATION 

 
INTRODUCTION 

1. This Notice of Arbitration, together with Exhibit A, is submitted on behalf of Basic 
Chemiker GmbH (hereinafter ‘Basic Chemiker’) pursuant to Article 3 of the 
Arbitration Rules of the United Nations Commission on International Trade Law the 
“UNCITRAL Arbitration Rules”) against Ramsey Industrial & Co Ltd (hereinafter 
‘Ramsey Industrial’), (hereinafter collectively referred to as the ‘Parties’). 

 
 
PART I: PARTIES 

2. Basic Chemiker is a company duly incorporated under the laws of Capal Republic. Its 
head office is located at 101 Espen Road, Cava, CA, Capal Republic. It imports and 
distributes medical equipment in Capal Republic. 

3. Ramsey Industrial is a company incorporated under the laws of Rasland. Its head 
office is located at level 25, 3 Industrial Road, Newtown, WTS, Rasland. It used to 
be a renowned manufacturer of digital products and only converted to the 
manufacturing of medical equipment in the last few months.
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PART II: THE FACTUAL BASIS OF THE DISPUTE 

4. Basic Chemiker started the search for the provider of masks globally in December 
2019 because of the shortage of masks in the local market. The shortage was due to 
the long-lasting and unprecedented bushfires in various regions across the Capal 
Republic. 

5. In late January 2020, Basic Chemiker heard from one of its clients that Ramsey 
Industrial, a famous provider of digital products, recently turned its production to 
the manufacture of medical equipment including masks and ventilators. It was 
understood that the change was caused by a local outbreak of a respiratory disease 
in Rasland’s neighbouring country, Foriland, last December, and its expansion to 
Rasland in early January. 

6. On 30 January 2020, Basic Chemiker’s director Mr McLean contacted Ms Williams, 
Ramsey Industrial’s agent in Capal Republic, to discuss the purchase of masks. In 
particular, Mr McLean explained the urgent need for N95 masks and paper surgical 
masks in the context of wide-spread and expanding bushfires. They also discussed 
the prices and delivery schedule of these two types of masks. 

7. Ms Williams referred this request to Ramsey Industrial’s head office. On 1 February 
2020, Ms Williams forwarded Ramsey Industrial’s standard contract to Mr McLean 
via email, with some of the contents pre-filled by Mr Lang from Ramsey Industrial’s 
head office, as a confirmation of the primary discussion between Mr McLean and Ms 
Williams. The standard contract was incorporated into the Sales Agreement (Exhibit 
A: the Sales Agreement), with the sentences modified by the subsequent 
negotiations (indicated below) italicised. 

8. On 5 February 2020, Mr McLean wrote to Ms Williams and Mr Lang regarding a few 
proposed changes to the Agreement, including: 

a) A sentence added to the recital of the Agreement; 

b) Requiring the N95 masks to meet Capal Republic’s national standard and the 
Seller to obtain the certificates issued by Capal Republic’s government; 

c) Changing the delivery term from FOB to DDP; 

d) Adding a clause governing unexpected event situations, which provided the 
opposite party’s right to terminate the contract in such situations in the case of 
the affected party’s non-performance within 30 days; and 

e) Requiring ‘arbitration in Capal Republic’ instead of litigating in Rasland. 
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9. In his email, Mr McLean emphasised that the quality of masks and timely delivery 
of goods were both crucial, given the seriousness and urgency of the ongoing 
bushfire situation across the country, which was reflected in the sentence he 
added to the recital of the Agreement as well as in the right to terminate in Art 
17. He also expressed the view that Basic Chemiker would prefer to rely on Ramsey 
Industrial’s experience in delivering goods overseas and minimise the risk on the 
way, and the preference of the term DDP instead of FOB. Regarding the dispute 
resolution method, Mr McLean said that Basic Chemiker would prefer arbitration 
instead of litigation and would prefer any dispute being solved locally. 

10. On 10 February 2020, Mr Lang sent Mr McLean a final draft of the Agreement, 
approving the first three changes proposed by Mr McLean in exchange for a 10% 
price increase. The draft proposed to move the arbitration to Melbourne, Australia 
instead of Capal Republic, appreciating the advantages of the legal environment and 
facilities in that country. 

11. After careful consideration, Mr McLean sent the signed copy of this Agreement 
(Exhibit A) to Mr Lang and Ms Williams on 20 February 2020. The first instalment was 
properly delivered to Basic Chemiker on 15 March 2020 and accepted. 

12. The situation in both countries changed radically from March. The local disease 
outbreak affected more countries from February to March 2020 and was officially 
declared a global pandemic on 5 April 2020. The sources of masks and the raw 
materials for manufacturing them were limited, and their prices skyrocketed. 
Fearing that Ramsey Industrial might defer the delivery of goods, Mr McLean 
checked with Ms Williams on the production and delivery of their goods on the 
same day. 

13. On 6 April 2020, Mr Lang called Mr McLean, expressing Ramsey Industrial’s concern 
that the delivery of the second instalment, which was due to be handed over to the 
carrier on 10 April and delivered on 15 April 2020, might be delayed to early May 
due to the shortage of raw materials and social distancing measures. Mr Lang also 
expressed his concern that the government of Rasland might discourage the 
exportation of masks given the seriousness of the disease in Rasland. Mr McLean 
expressed Basic Chemiker’s understanding of the current situation but insisted that 
the goods be delivered following the schedule in the Agreement. 

14. On 8 April 2020, Mr McLean received a formal notice from Ramsey Industrial, 
expressing their difficulties in performing the Agreement due to the unexpected 
event of the outbreak of the disease. The notice detailed the disease outbreak in 
Foriland and its subsequent spread in Rasland, but did not explain how the disease 
affected Ramsey Industrial’s capacity for performance. Mr McLean immediately 
objected to this notice via a phone call and emails and requested the proper 
performance of the Agreement.
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15. To the surprise of Basic Chemiker, the government of Capal Republic announced a 
temporary measure on the importation of medical equipment on 10 April 2020. 
The measure provided that: 
a) All previous certificates for medical equipment were repealed; 
b) The government would inspect and test all medical equipment imported from 15 

April 2020; 
c) Only the medical equipment passing the government’s test could receive the 

new certificate for importation; 
d) Medical equipment failing the government’s test would be seized by the 

government. 

Basic Chemiker’s staff contacted the relevant authority, which confirmed later the 
same day that the masks purchased by Basic Chemiker under the Agreement would 
be subject to this measure. Mr McLean then informed Ramsey Industrial of the 
consequence of this measure, and urged them to deliver the second instalment 
and highlighted the possibility of avoiding the application of the measures if the 
goods arrived before 15 April 2020. 

16. On 11 April 2020, Mr Lang emailed Basic Chemiker an updated notice of the 
unexpected event, listing a few matters that affected Ramsey Industrial’s 
productivity, such as the shortage of raw materials, social distancing and 
quarantine measures, difficulties in arranging flights, etc. Ramsey Industrial 
suggested to Basic Chemiker that it terminate the Agreement given that it would 
not be possible for them to deliver the goods required in the following months. 

17.  Mr McLean called Mr Lang to discuss the current situation and suggested an 
immediate negotiation of the current situation. From Basic Chemiker’s perspective, 
the Agreement with Ramsey Industrial was one of the few sources of masks they 
could still rely upon, and there were few alternative sources of masks in the global 
market at that time. The loss of all remaining instalments under the Agreement was 
unacceptable to Basic Chemiker. 

18. The two parties attended a virtual meeting on 15 April 2020. There were exchanges 
of information between the parties, but no agreement was reached given the great 
uncertainty in the current market. 

19. In the meanwhile, Basic Chemiker’s investigator discovered that Ramsey Industrial 
might have sufficient stocks of products to satisfy its contractual obligations to Basic 
Chemiker despite the disadvantages they faced. According to one of Basic 
Chemiker’s foreign clients, Ramsey Industrial’s agent was in touch with them on 8 
April and proposed a deal of selling N95 masks and paper surgical masks at 
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significantly higher prices than the prices in the Agreement, including 30 million N95 
masks and 50 million paper surgical masks available for delivery within one week to 
Country Maltiland (Exhibit B: witness statement). A similar proposal was also made 
by Ramsey Industrial’s salesperson to a buyer at Country Barmerland on 20 April, 
showing a stock of 50 million N95 masks and 40 million paper surgical masks 
available before 30 April (Exhibit C: witness statement).  Whether those deals were 
eventually made has not been disclosed. 

20. When Mr McLean inquired with Ramsey Industrial regarding the possible stocks to 
fulfil their obligation under the Agreement by phone on 22 April 2020, Ramsey 
Industrial’s staff became furious and refused to comment. In subsequent email 
correspondence dated 24 April 2020, Mr Lang stated that the information obtained 
by Mr McLean was ‘inaccurate’, but refused to disclose any further details about its 
stocks, claiming that it was the confidential information of Ramsey Industrial. 

21. On 25 April 2020, it was also reported by Country Svalco’s News Agency that one 
instalment of the N95 masks provided by Ramsey Industrial failed their state 
authority’s test (Exhibit D: news report). According to the News, the N95 masks 
could not reach the 95% efficiency rate in filtering the particles as required. It might 
be the case that if the instalment was delivered to Capal Republic, the masks would 
be seized before being received by Basic Chemiker. 

 
 

PART III LEGAL FOUNDATION OF THE CLAIM 

22.  Basic Chemiker brings the claims detailed below on the basis of Art 18 of the 
Agreement, which provides: 

“Any controversy or claim arising out of or relating to this Agreement, will exclusively 
be settled by arbitration in accordance with the UNCITRAL Arbitration Rules. 

The place of arbitration will be Melbourne, Australia. 

The number of arbitrators will be three.” 

The dispute shall be heard by the arbitral tribunal duly established in accordance 
with the Rules indicated above. 

 

23. Ramsey Industrial failed its contractual obligation to deliver the second instalment of 
the goods. It is also anticipated that Ramsey Industrial would be reluctant to deliver 
all the subsequent instalments of goods, as indicated in Art 3 of the Agreement. 
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24. Ramsey Industrial was located in a country where the pandemic already started and 
had a much better understanding and estimation of the need of masks. Also, based 
on current evidence, Ramsey Industrial had sufficient stock of goods to fulfil its 
contractual duty. The most accurate data about Ramsey Industrial’s stock is under 
the exclusive control of Ramsey Industrial and should be provided by Ramsey 
Industrial. The tribunal should require Ramsey Industrial to disclose that data or 
draw an adverse inference against them in the absence of such data. Therefore, the 
failure to deliver cannot be exempted either under Art 17 of the Agreement or Art 
79 of the CISG, or any other applicable law. 

25. Ramsey Industrial’s attempt to avoid its contractual obligations to perform under Art 
17 of the Agreement was unsuccessful as the case of an unexpected event was not 
made out. 

26. In this case, specific performance of the Agreement should be awarded under Art 46 
of the CISG, or relevant domestic law. 

 
 

PART IV RELIEF SOUGHT 

Basic Chemiker seeks the tribunal to render: 

a) The data of Ramsey Industrial’s stock of masks during April 2020 to be submitted, 
or adverse inference to be drawn in the absence of the disclosure; 

b) The delivery of the second instalment of goods as well as all subsequent 
instalment within a reasonable time; 

c) Damages for late delivery; 

d) Ramsey Industrial to bear the costs of the arbitration. 
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EXHIBIT A: 
 
 

THE SALES AGREEMENT 
 

Between 
 
 

Basic Chemiker GmbH (‘Buyer’) 

-and- 

Ramsey Industrial & Co Ltd (‘Seller’) 
 
 

This agreement is entered into on 20 February 2020 

BY AND BETWEEN 

Basic Chemiker GmbH, with the registered address of 101 Espen Road, Cava, CA, Capal 
Republic (‘Buyer’) 

AND 

Ramsey Industrial & Co Ltd, with the registered address of 3 Industrial Road, Newtown, 
Welton, Rasland (‘Seller’) (collectively ‘Parties’). 

 

WHEREAS, the parties understand that the masks produced by the Seller are vital to the 
residents in Capal Republic due to the ongoing natural disasters, 

WHEREAS, the parties agree they will make best efforts and act in good faith in performing 
all obligations under this Agreement, 

… 
 
 

The parties hereby agree as follows: 
 
 
1. Equipment 

Seller agrees to sell to Buyer, and Buyer agrees to buy from the Seller the following 
equipment: 

- N95 marks (120 million) 

- Paper surgical masks (1 billion) 
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2. Condition for the purchase of N95 masks 

The purchase of N95 masks under this Agreement is contingent upon Seller obtaining the 
(National Institute for Occupation Safety and Health) certification by (date) for N95 masks 
purchased under this Agreement. 

 

3. Delivery 

Delivery will be made in instalments as detailed below. 
 
 
 

No. N95 Mask 
(million) 

Surgical Mask 
 (million) 

Due Date of 
Delivery 

DDP 
Destination 

1 30 150 15 March A 

2 20 200 15 April B 

3 20 150 15 May A 

4 20 200 1 July B 

5 30 300 1 Aug A 

Total 120 1000  

Address A is 53 Cardi Road, Cava New Industrial Park, CA, Capal Republic. 

Address B is 609 Warton Avenue, St Darha, Capal Republic. 

All deliveries should be made by air cargos. 
 
 
4. Price 
 
 
 

 N95 Mask Surgical Mask 

Price per unit USD 1.1 USD 0.22 

Total price USD 132 million USD 220 million 

 

5. Payment 
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Buyer will make a prepayment of USD 66,000,000 to Seller within seven (7) business days 
from the date of the execution of this Agreement for the first instalment. 

For the payment of all subsequent instalments, Seller will invoice Buyer in accordance with 
the delivery schedule as indicated in Art 3. Payment will be made within one (1) business 
day after receiving the invoice sent by Seller. 

Buyer will make payment by bank wire transfer to the bank account below: 

… 
 
 

17. Unexpected Events 

Neither Seller or Buyer will be responsible to perform under this Agreement as a result of 
acts beyond its reasonable control including, without limitation, acts of God, fire, flood, 
earthquakes or other man made or natural disasters, outbreak of disease, acts of war or 
terrorism or crime, shortage of power supply, transportation or other utility service, 
governmental action, labour disputes, or civil unrest. 

The affected party will, as soon as reasonably practicable after the occurrence of any such 
event, provide written notice to the other party and use reasonable effort to remove any 
such causes and resume performance under this Agreement as soon as reasonably 
practicable. 

If performance is not reasonably practicable within 30 calendar days, the opposite party may 
terminate this Agreement. 

 

18. Governing Law 

This Agreement is governed by the United Nations Convention on Contracts for the 
International Sale of Goods (‘the CISG’). Issues not governed by the CISG should be solved in 
accordance with the law of the place with the closest connection to the issues. 

 

19. Dispute resolution 

Any controversy or claim arising out of or relating to this Agreement, will exclusively be 
settled by arbitration in accordance with the UNCITRAL Arbitration Rules. 

The place of arbitration will be Melbourne, Australia. 

The number of arbitrators will be three. 

… 
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RESPONSE TO THE NOTICE OF ARBITRATION UNDER THE ARBITRATION RULES 
OF THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 

 
 
 

RESPONSE TO THE NOTICE OF ARBITRATION 
 
 

Basic Chemiker GmbH 
 

(Claimant) 
-AND- 

 
 

Ramsey Industrial & Co Ltd 
 

(Respondent) 
 
 
 

PART I: FACTUAL BASIS 

1. In the Notice of Arbitration, the Claimant only told the part of the story favouring 
their arguments and ignored those facts favouring Ramsey Industrial. Opposite to 
what was stated in the Notice of Arbitration, Ramsey Industrial did their best to 
satisfy its duty under the Agreement in dispute and always acted in good faith. 

2. Mr McLean, the director of Basic Chemiker, was put in contact with Ramsey 
Industrial’s agent, Ms Williams, and one manager at the Head Office of Ramsey 
Industrial, Mr Lang, for the purchase of masks in late January. Before the detailed 
discussion of the purchase on 30 January between Mr McLean and Ms Williams, Ms 
Williams was informed by Mr Lang of all important aspects of the proposed deal. In 
the negotiation, Mr McLean was well aware of the fact that the transaction details 
were provided by Mr Lang and the Head Office of Ramsey Industrial. This fact was 
further confirmed by the later email correspondence between Mr Lang and Mr 
McLean and the documentation prepared by the Head Office of Ramsey Industrial. 

3. When preparing the contract negotiation, Mr Lang expressed his concerns about 
the possible incapacity to match the urgent and significant shortage of masks in the 
market of Capal Republic. He urged Ms Williams to pass a message on to Mr McLean that, 
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due to the recent disease outbreak in the neighbourhood countries, especially Foriland, the 
current schedule of delivery may be subject to changes, and their inability to match the 
pre-filled schedule of delivery should be exempted from all liabilities, as provided by Art 79 
of the CISG. 

4. Ms Williams confirmed that this message was duly conveyed to Mr McLean. Mr 
McLean said that Basic Chemiker did not want to see the unpredictable delays 
either and would simply terminate the contract and find another seller if that 
happened. That was further confirmed by Mr McLean’s proposal to insert the 
‘Unexpected Event Clause’ in the Agreement, to which Ramsey Industrial agreed, 
although it was believed that protections provided by Art 79 would be enough. 

5. After the conclusion of the Agreement on 20 February 2020, the situation in relation 
to procuring raw materials and the demands for masks changed dramatically. Due to 
the expansion of the disease outbreak in neighbouring countries, Country Frenchsan 
and Country Greenwell, the two largest sources of polypropylene, the key raw 
material of the masks, restricted exportation at the end of February (Exhibit E: News 
Report). The limited sources of raw materials significantly increased the costs and 
impaired Ramsey Industrial’s capacity to produce. As Ramsey Industrial has only 
recently turned to the production of masks, Ramsey Industrial do not hold much 
inventory of the raw materials. 

6. Under this unique circumstance, Ramsey Industrial made a great effort to meet the 
contractual obligations under this Agreement. Ramsey Industrial managed to 
successfully deliver the first instalment on 15 March 2020. However, Ramsey 
Industrial’s capacity to maintain production was significantly impacted not only by 
the shortage of raw materials but also by the local disease outbreak. Since 20 March 
2020, some of Ramsey Industrial’s employees started to take leave in the fear of the 
people gathering at work. On 29 March 2020, the local government issued its 
strictest social distancing measure, which required Ramsey Industrial to maintain 
only approximately 2/3 of the full capacity of production. On 3 April 2020, one of 
Ramsey Industrial’s senior employees was diagnosed, with three of his colleagues 
with suspicious symptoms in the following days. Following the Rasland government’s 
instruction, this branch of one factory of Ramsey Industrial was shut down and all 
employees quarantined (Exhibit F: Government Report). 

7. Ramsey Industrial heard from Basic Chemiker of the application of new measures 
taken by the Capal Republic government from 15 April 2020, which further increased 
the time and cost of delivering masks to Basic Chemiker. 

8. According to the calculation of Ramsey Industrial’s analyst, even if Ramsey 
Industrial had the sufficient amount of stocks for Basic Chemiker, the costs 
would be increased by 300% compared with the time when this Agreement was 
reached. (Exhibit G: Internal Report) 
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9. On the other hand, the domestic and global demands for masks increased 
significantly during this period. (Exhibit H: News Report) It was not uncommon that 
the local government of Rasland would urge local manufacturers of key medical 
equipment to prioritise local demands (Exhibit I: News Report regarding a disease 
outbreak 20 years ago), and for the local enterprises to do so, although no formal 
measures were issued. 

10. Finally, international transportation by air was significantly impacted through March 
and April 2020. Over 70% of the flights between Capal Republic and Rasland were 
cancelled, which made timely deliveries much more costly and difficult (Exhibit J: 
News Report). 

11. Due to the pressures from the supply of raw materials, the capacity of production, 
and delivery, as listed above, it would not be possible for Ramsey Industrial to 
prepare the required instalments due on 15 April 2020 or any subsequent instalment 
even within the 30-day extension period. The above-mentioned reasons were 
conveyed to Basic Chemiker in the letter dated 11 April 2020, as well as during the 
virtual meeting on 15 April 2020. Therefore, Ramsey Industrial suggested to Basic 
Chemiker that it terminate the Agreement. 

12. Ramsey Industrial made clear to Basic Chemiker during the virtual meeting and on 
subsequent occasions that information about its stocks would not be disclosed in 
any form. The confidentiality of this information should be protected for the 
following reasons: 

a) First, it would be relevant to other clients’ interest, as the allocation of resources 
and products may be traced back to the major buyers even without their names 
being identified; 

b) Second, it would involve the disclosure of business decisions of the 
management of the Ramsey Industrial on the allocation of resources and 
products, as well as the new technologies adopted to increase the efficiency of 
production and the methods used to allocate stocks. These are essential 
business secrets of Ramsey Industrial. 

c) Third, the submission of the information about the stocks, and the possible 
discussions of the stocks in the subsequent arbitration proceeding would 
increase the chance of leaks, especially when exchanges are made 
electronically. As a manufacturer of digital products in the past, Ramsey 
Industrial had experienced several leaks before, and had concerns about 
cybersecurity. In one of the past incidents, hackers retrieved information from 
documents and contents with restricted access and caused the company significant 
losses. 

d) Finally, any disclosure of this type of information would impact the supply and 
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demand of the market and subsequently cause unnecessary market fluctuation 
or even a ‘panic buy’ in the general public. 

13. Ramsey Industrial admitted that its agents might have out-of-date and inaccurate 
information while getting in touch with other potential clients, as in the case of the 
witness statements collected by Basic Chemiker. These statements should not be 
regarded as from Ramsey Industrial unless finally approved by the Head Office of 
Ramsey Industrial. 

14. The products failing the test by Country Svalcos’s state authority were the OEM 
products provided by another manufacturer, not Ramsey Industrial’s factories. 
(Exhibit K: Investigation Report). The allegations on Ramsey Industrial’s intentional 
non-performance of the Agreement were groundless. 

 
 

PART II: LEGAL ANALYSIS 

15. Under the agreed arbitration rules, the arbitral tribunal does not have the power to 
order one of the parties to submit specific evidence. 

16. Alternatively, the status of Ramsey Industrial’s stocks should be exempted from 
disclosure on grounds of commercial and technical confidentiality under Art 9 of the 
IBA Rules on the Taking of Evidence in International Arbitration. 

17. A case of ‘unexpected event’ under Art 17 of the Agreement, or a case of 
impediment under Art 79 of the CISG, has been made out on the basis of current 
evidence. This would exempt Respondent from the performance of the remaining 
part of this Agreement. 

18. Alternatively, even if the exemptions were not granted, Ramsey Industrial would 
only be subject to any possible monetary damages instead of the specific 
performance of this Agreement. 

19. Under both the law applicable to the Agreement (CISG and the law of Rasland), the 
remedy is either not available or impracticable and should not be granted. 

 
 

PART III: RELIEF 

Ramsey Industrial seeks the tribunal to: 

a) Reject Basic Chemiker’s request on the disclosure of Ramsey Industrial’s confidential 
information on its stocks. 
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b) Find that the case of an unexpected event is made out, which exempts 
Ramsey Industrial’s liability from its non-performance. 

c) Alternatively, find that the remedy of specific performance is either not available or 
impracticable. 
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PROCEDURAL ORDER NO.1 

1 July 2020 
 
 

On 1 July 2020, the tribunal and the parties attended the first case management meeting. 
 
 

The tribunal acknowledges the following understandings and consents reached by the 
parties: 

a. That both Capal Republic and Rosland are Contracting States of the CISG and the 
New York Convention; 

b. The parties agree that CISG applies to the interpretation of the Agreement, including 
the arbitration agreement; 

c. That Capal Republic follows the civil law tradition. Its general contract law resembles 
the UNIDROIT Principles. Rosland adopts the common law tradition. Its general 
contract law is identical to the law in Australia. 

 

The tribunal decides that, due to the international and domestic travel restrictions in many 
countries, the first hearing will be held by video conference on 9th and 10th September 
2020. 

 

The tribunal decides that ONLY the following issues should be discussed in the first hearing: 

1. Whether the tribunal should order Ramsey Industrial to disclose its stocks for the 
purpose of proving its inability to perform; and should draw an adverse inference 
from their failure to disclose. 

2. Assuming no further disclosure is made by Ramsey Industrial and no adverse 
inference is drawn, whether Ramsey Industrial can be exempted from performing 
the remaining parts of its contractual obligations due to the unexpected events 
either under the Agreement or under the appropriate applicable law. 

3. Assuming Ramsey Industrial is not exempted from contractual obligations, whether 
Basic Chemiker can seek the remedy of specific performance, either under the 
Agreement or under the appropriate applicable law. 
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Procedure Order No.2 
 

20 July 2020 
 
 

in the arbitral proceedings of  
 

Basic Chemiker GmbH v Ramsey Industrial & Co Ltd  
 

1. In paragraph 22 of the Notice for Arbitration, ‘Art 18 of the Sales Agreement’ should be ‘Art 19 
of the Sales Agreement’.  

 
2. Clause 2 of the Sale Agreement states ‘is contingent upon Seller obtaining the (National 

Institute for Occupation Safety and Health) certification by (date)’.  Regarding the date, the 
Parties intended to refer to the date of delivery listed in Clause 3. Because the goods are to be 
delivered by instalment, this Clause should read: ‘is contingent upon Seller obtaining the … 
certification that is effective on the date of delivery of each instalment’. The understanding of 
this Clause is not disputed. 

 
3. ‘Rosland’ on page 15 should be ‘Rasland’. 

 
4. Are the Parties allowed to submit written submissions on choice of law and conflict of laws? 

At the Oral hearing, will the arbitration tribunal hear submissions on the applicable law 
before hearing the other grounds? 
The tribunal will accept written submissions and hear oral arguments on the choice of law and 
the conflict of laws to the extent that it is necessary for the resolution of issues listed in the 
Procedural Order No.1. 
 

5. To what extent does the contract law of the Capal Republic resemble the UNIDROIT 
Principles (i.e is it a verbatim adoption or does it loosely resemble the principles)?  
The contract law in Capal Republic is much broader in scope than the UNIDROIT Principles. 
However, the relevant provisions applicable to this dispute is a verbatim adoption of the 
UNIDROIT Principles.  
 

6. What is Basic Chemiker’s annual revenue? How many employees does Basic Chemiker have? 
How many offices does Basic Chemiker have and where are they located?  
Basic Chemiker is one of the largest distributors of medical equipment and products in Capal 
Republic. Its estimated annual turnover in normal years would be approximately USD 4 billion. 
Other than its head office in Cava, it has more than 10 offices and warehouses in various 
locations across Capal Republic. Currently, it has about 3,000 employees.  

 
7. Is Mr McLean Basic Chemiker’s sole director? 

No. Basic Chemiker has three directors. One of them (not Mr McLean) is also the managing 
director. They all actively engage in the company’s business activities.  

 
8. What is Ramsey Industrial’s annual revenue? How many employees does Ramsey Industrial 

have? How many offices does Ramsey Industrial have and where are they located? How 
many factories does Ramsey Industrial have and where are they located? 
Ramsey Industrial is one of the major manufacturers of digital products in the world. Its annual 
revenue last year was UDS 50 billion. Other than the head office, it has more than 30 
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representative offices around the world. It has more than 10 factories in three different cities 
of Rasland. The number of its employees exceeds 36,000. It is not disclosed how many factories 
are now moving towards the production of masks.  

 
9. Are there any other companies (including those in Rasland, Capal Republic and Foriland) that 

manufacture N95 or Surgical Paper masks?  
There are at least four major manufacturers of N95 and surgical masks around the world. One 
of them is in Rasland. These major manufacturers produce approximately 60% of all N95 masks 
in the world. All these manufacturers have a long history of manufacturing and selling medical 
equipment and products. They were generally reluctant to accept orders from new customers, 
and especially so when the demands significantly increased since late Feb or early March.  
There are only a couple of small manufacturers in Capal Republic and their total capacity to 
produce masks is very limited. In normal years, only 5% of the masks sold in Capal Republic are 
produced locally.  

 
10. Is there still a shortage of masks in the local Capal Republic market?  

Yes.  
  
11. Are the bushfires in the Capal Republic still going?  

The bushfire had been controlled in early March and eventually extinguished in April. 
 
12. Is Capal Republic impacted by the respiratory disease in Rasland and Foriland?  

By the end of April, there were at least 1,000 confirmed cases of infection and 20 deaths in 
Capal Republic.  There were about 5,000 confirmed cases and 180 deaths in Rasland.  

 
13. Where is Ramsey Industrial’s bank that it is using to transfer funds to Basic Chemiker’s 

located?  Where is Basic Chemiker’s bank located?  
Both companies use banks in their own countries. 

 
14. What language do the Basic Chemiker’s Directors speak? What language do the Ramsey 

Industrial Directors speak? 
They all speak their own national languages for domestic business activities (not English) and 
speak English for international business activities.  

 
15. Prior to 30 January 2020 were there written or oral communications between the Parties 

relevant to the sales agreement?  
One of Basic Chemiker’s clients happened to know a staff working for Ramsey Industrial and 
passed Basic Chemiker’s general expression of interest to procure masks to him. The only 
information passing was that Basic Chemiker would like to buy a significant volume of masks. In 
response, that staff provided the contact information of Ms Williams. On 28 Jan, Mr McLean 
contacted Ms Williams by phone. Mr McLean expressed their intention to buy and requested 
for a detailed discussion, which was scheduled on 30 Jan. 

 
16. On what date, and by which means of communication, were Ramsey Industrial’s concerns, 

detailed in Response to Arbitration [4], conveyed to Mr McLean?   
After the negotiation on 30 Jan and before Mr McLean’s email dated on 5 Feb, there were 
several phone calls between Ms Williams and Mr McLean regarding the details of the deal, 
including the possible delay of performance. On 4 Feb, Ms Willams wrote to Mr Lang to 
confirm that Mr McLean received the information and “is prepared to adjust the contract 
clauses accordingly.”  

 
17. How far, geographically, is Rasland from Capal Republic and what is the estimated transit time 

of delivery to both Address A and B in Art 3 of the Sales Agreement?    
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In the past, the estimated transit time of delivery of ordinary goods by air cargo from Rasland 
to Capal Republic (including A and B) is less than 24 hours. This estimation, however, does not 
take into consideration the new measures imposed by Capal Republic and the general shortage 
of international flights under the pandemic.  

 
18. Can Ramsey Industrial deliver the masks safely by means other than air cargo?  

They can be delivered by sea from Rasland to Capal Republic, but it will take more than 30 
days. 

 
19. Did the first delivery pass accreditation for N95 at or before delivery date per Clause 2 of the 

Agreement? 

Before 10 April, it is easy for goods with certificates issued by external agencies to get the certificates 
issued by Capal Republic’s National Institute for Occupation Safety and Health Department 
without further tests. Only a small portion of goods might be randomly chosen for tests. This 
is the case for Ramsey Industrial. They obtained necessary certificates from third-party 
agencies for other sales before this deal was concluded and used these certificates to obtain 
the certificates issued by Capal Republic’s National Institute for Occupation Safety and Health 
Department for the delivery of the first instalment, without their goods being tested.  

 
20. During the interim period between 10 April to 15 April 2020 when Ramsey Industrial’s 

existing medical certificates were repealed, are they able to lawfully export their medical 
masks to Capal? 
No new certificates will be issued until the new inspection measures are in place on 15 April, 
but the goods in transit can still go through the process under the old rules if the goods arrive 
at the custom before 12am, 15 April.  

 
21. What does Basic Chemiker intend to do with the masks once they are delivered? 

The government officials of Capal Republic informally expressed the view that the general 
public to reserve the resources for essential services. Masks are mentioned as an example in 
these informal speeches. Basic Chemiker has clients from both public sectors (30%) and 
retailers (70%). No formal directions, orders, regulations or law prohibit Basic Chemiker from 
selling the masks to buyers from non-essential services.  

 
22. Are the temporary measures on the importation of medical equipment that came into force 

on 10 April 2020 still in place (Notice of Arbitration [8])? If not, when did the measures 
cease?  
The temporary measures are still in place and no end date is specified. 

 
23. Does the Capal Republic government apply the same national standards in its test pursuant 

to the temporary measures as it did prior to 10 April 2020?   
The national standard is not changed. However, it is expected that every batch or shipment of 
goods will be tested by the Capal Republic for the issuance of certificates under the new 
measures.  

 
24. Basic Chemiker has a ‘few sources of masks’ (Notice of Arbitration [17]). Was Basic Chemiker 

purchasing masks from other sellers?  If so, how many sellers was Basic Chemiker purchasing 
masks from?  
Basic Chemiker routinely procured masks from one domestic manufacturer and one 
international manufacturer for N95 and surgical masks. It also procured additional amounts 
from other domestic and international sellers from time to time when the demand from the 
local market increased. Basic Chemiker inquired the above resources repeatedly since late 
2019, but none of them had offered Basic Chemiker any additional batches of masks 
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comparable to this deal. 
 
25. In Clause 2 of the Sales Agreement, is the National Institute for Occupation Safety and Health 

certification a Capal Republic certification?  
Yes.  

 
26. At the end of February 2020, did the government measures in Frenchsan and Greenwell 

prohibit exportation or limit exportation (Response to Notice [5])? Are these measures still in 
place? If not, when did the measures cease? 
The two governments set quotas for the exportation, the amounts of which were way below 
the global demand. The measures are still in place without a specified end date.  

 
27. Ramsey Industrial states that ‘the limited sources of raw materials significantly increase the 

costs’ (Response to Notice of Arbitration [5]), and ‘application of new measures taken by the 
Capal Republic government from 15 April 2020, which further increased the time and cost’ 
(Response to Notice [7]). Is this significant increase in cost in addition to the 300% increase 
referred in Exhibit G (Internal Report) (Response to Notice of Arbitration [8])? If not, how 
much did the import of raw materials increase by? 
The 300% estimation takes into account the changes affecting the costs of all products, which 
include the price increase of the raw materials. It does not take into account the new measures 
imposed by the Capal Republic because these measures do not apply to all products of Ramsey 
Industrial. 

 
28. Did the local government of Rasland make any statements urging priority for local demand in 

the period between the conclusion of the Agreement and 15 April 2020 (Response to Notice 
[9])? 
No formal statement was made by the government. The largest newspaper in Rasland, which 
was regarded as one of the unofficial voices of the government, praised those enterprises 
leading the protection of local interests in similar situations in the past in a series of reports 
during March and April. 

 
29. Are Ramsey Industrial’s OEMs located in Rasland? Are these factories subject to the same 

restrictions as Ramsey Industrial’s factories (Notice of Arbitration [21], Response to Notice 
[14])? 
The manufacturers of the OEM products are located in a few different cities in Rasland. They 
are generally suffering from similar conditions such as the price increase of the raw materials 
and social distancing measures.  

 
30. Is country Svalco’s state authority test mentioned in Notice of Arbitration [21] identical to 

the Capal Republic’s state authority test? If not, how is it different? 
The test method is not disclosed. 

 
31. Were the products failing the test, mentioned Response to Notice of Arbitration [14], Ramsey 

Industrial products notwithstanding they were OEM produced by another manufacturer? 
That is, were they produced by another manufacturer and bought by Ramsey Industrial to be 
on-sold? 
The other manufacturers procure raw materials and produce masks independently, but their 
products are subject to instructions and requirements provided by Ramsey Industrial. The 
products are eventually sold with the logo and brand of Ramsey Industrial. The details of the 
instruction and requirements given by Ramsey Industrial are not disclosed.  
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32. If the tribunal ordered Ramsey Industrial to disclose its stocks, as requested by Basic 
Chemiker in Notice of Arbitration [a], can it be assumed that Ramsey Industrial would not 
comply with this order? 
Yes.  
 

33. Did the formal notice on 8 April 2020 from Ramsey Industrial specify cancellation of the 
contract? 
The suggestion in the notice sent on 8 April made by the Ramsey Industrial was that the Basic 
Chemiker might terminate the contract under Clause 17 of the Contract. 

 
34. Are there any differences concerning the transport of masks between Address A and B? Are 

the import and export government directions identical for these addresses? 
The difference, if any, is negligible.  
 

35. To the current date, how much money has Basic Chemiker transferred to the Ramsey 
Industrial, and when did these remittances occur? 
Only the first instalment of payment indicated in Clause 5 was paid. The payment was 
completed on 25 Feb 2020. 

 
36. On what date did the Rasland government issue their instruction to Ramsay Industrial 

(Exhibit F)? 
The instruction to shut down the factory branch and quarantine the employees was issued on 5 
April 2020. 

 
37. Did the Parties discuss the IBA Rules on the Taking of Evidence in any capacity prior to 

entering their agreement? 
No. 

 
38. Have the Parties or the arbitrators agreed to apply the IBA Rules on the Taking of Evidence? 

No.  
 
[Note: The teams should understand that not all questions are answered in this Procedural Order No.2. 
Generally, a question is not answered if it: can be solved by common sense or research; is about a legal 
question that should be answered by the Parties; or, is intentionally left open for the Parties to make 
submissions. All facts provided in the Problem, including the Procedural Orders, are presumed accurate 
except there is any inconsistency between the Parties’ submissions on the same matter.] 
 

 


