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This is a fictitious scenario however it draws considerable inspiration from the real Australian case of BY 
DESIGN GROUP PTY LTD -v- BLACKPOOL ROCK CO PTY LTD [2008] WASCA 138. Indeed some of the technical 
descriptions below have been copied word for word from that West Australian Court of Appeal decision. 
Those copied passages are not separately identified. Ordinarily not identifying quoted passages would 
amount to plagiarism; however in this instance it would adversely affect the particular nature of the exercise. 
This is a special and rare case where the mere acknowledgement of copying and the identification of the 
source is appropriate and sufficient. The copied passages can be identified either by request to Professor Kee 
or by comparison with the original judgement. The original judgement can be found at 
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASCA/2008/138.html (last accessed 15 July 
2019) 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASCA/2008/138.html
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Yacht Creations Pty Ltd ("Yacht Creations") 

Claimant 
 

Precision Cutting Pty Ltd ("Precision") 
Respondent 

 
 
 

NOTICE OF ARBITRATION 
 
 
 

I. Parties 
 

1. Yacht Creations Pty Ltd ("Yacht Creations") is a company duly incorporated under the laws of 
Atlantis. Yacht Creations' head office is located at 3 Underwater Passage, Island Bay, Atlantis. Yacht 
Creations manufactures and sells luxury yachts for the rich and famous. All correspondence for Yacht 
Creations should be addressed to their lawyers, Cheatham & Fleesum 

 
2. Precision Cutting Pty Ltd ("Precision") is a company duly incorporated under the laws of Middle 

Earth. Precision's head office is located at 10 The Castle Gate, Rohan, Middle Earth. Precision 
produces and sells machinery used for the cutting of materials like fibreglass. 

 
II. The Dispute 

 
3. On 25 May 2015, Ms Marshall (a Director of Yacht Creations) contacted Ms Wyatt (a Director of 

Precision), and opened negotiations on behalf of Yacht Creations to purchase from Precision a 
“Design Cutter 2028”. Ms Wyatt explained to Ms Marshall that the Design Cutter 2028 was a 
prototype and that there were none currently in operation that Ms Marshall could view. Ms 
Marshall indicated that Yacht Creations was still interested in purchasing the Design Cutter 2028. 

 

4. Until the purchase of the “Design Cutter 2028”, a manual fabrication method was used to make 
patterns and moulds. That process was very labour intensive. The directors of Yacht Creations 
wished to move to a more automated process, with a view to improving production and profits. 

 
5. By email the following day, being 26 May 2015, Wyatt on behalf of Precision advised Yacht Creations 

that its (Precision’s) standard terms and conditions of sale could be viewed on Precision’s website. 
Attached to the email was an order form for the Design Cutter 2028. The price of the machine was to 
be $5 million USD and this was already completed on the form. The Order Form is reproduced below 

 
26th MAY 2015 

 
ORDER NO: 13758 

 
FOR PURCHASE OF “Design Cutter 2028” 



Problem prepared by Prof Christopher Kee, Flinders University 

Alfred Deakin International Commercial Arbitration Moot 2019  

 

 

MANUFACTURER: Precision Cutting Pty Ltd 

CONTACT: Esther Wyatt 

… 
 

SPECIFICATION: SEE ATTACHED SPECIFICATION 
 

ACCURACY: 0.5mm WITHIN MACHINE TOTAL ENVELOPE 
 

0.1mm WITHIN 500mm3 ENVELOPE 

PAYMENTS: 1 Million USD DEPOSIT 

$3.5 Million USD AFTER SUCCESSFUL DEMONSTRATION OF QUALITY, ACCURACY, SPEED. 
 

$500,000.00 USD WITHIN 30 DAYS OF INSTALLATION, COMMISSIONING AND ONE DAY 
SUCCESSFUL CUTTING 

 
 
 

TOTAL COST: $5 Million USD 
 

DELIVERY: JULY 2015 
 

OTHER TERMS AND CONDITIONS: Refer to website 
 

6. On 27 May 2015, Ms Marshall on behalf of Yacht Creations emailed Ms Wyatt for Precision. Ms 
Marshall advised that given the Design Cutter 2028 was a prototype, it was Yacht Creations’ usual 
policy to require a discount. Ms Marshall indicated that Yacht Creations would be willing to pay the 
sum of $4 million USD in total, and that Yacht Creations’ terms and conditions were available on its 
own website. 

 
7. On 30 May 2015, Yacht Creations received a positive response to Ms Marshall’s email and the 

contract was concluded on the basis of Yacht Creations’ terms and conditions. 
 

8. The “Design Cutter 2028” was supplied and installed on 6 July 2015. Ms Wyatt supervised the 
unloading and installation of the machine, and the training of the operator, Ms Marshall. 

 
9. On 9 August 2015, the rope which provided assistance to the vertical travel mechanism failed, with 

the result that the cutting head plunged unexpectedly into a work piece. The cutting action stopped 
immediately. Ms Wyatt attended the same day and replaced the rope. The rope supplied with the 
machine had been 4 mm in diameter. Ms Wyatt replaced this with a rope of 8 mm in diameter. Both 
ropes were manufactured for use in a yachting environment, and were double braided polyester 
consisting of an open weave braided polyester core with a tightly woven braided polyester cover. 

 
10. On 1 September 2015, there was another difficulty encountered in the operation of the “Design 

Cutter 2008”. On this occasion, the rope jumped off the pulley over which it travelled, again causing 
the cutting action to cease. Ms Wyatt attended, reinstated the rope, and also installed a metal guide 
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which was designed to prevent the rope from leaving the pulley as it travelled over it. On this 
occasion, the 8 mm rope which had been supplied on 9 August 2015 was replaced with another 8 
mm rope. 

 
11. On 22 November 2015, the “Design Cutter 2028” was engaged on the production of the rear section 

of a mould to be used for the manufacture of a yacht. The material being cut was fibreglass cloth 
bonded to a polystyrene foam shape covered by a surface layer of glass filled epoxy. The cutting 
work was a finishing cut. The material to be cut was attached to an MDF base board which was 
placed on the aluminium cutting table within the Design Cutter 2028 machine. Ms Marshall had 
started the machine on the cutting work in the morning of the day, and had left the factory prior to 
completion of the final cut. This was normal practice. At the time the personnel of Yacht Creations 
left the factory for lunch, the machine was proceeding satisfactorily. 

 
12. However, during the lunch break the machine malfunctioned, the Cutter left the programmed 

route, cutting through the MDF work surface and embedding itself into the aluminium worktable. A 
fire was caused which seriously damaged the Design Cutter 2028. 

 
13. The Design Cutter 2028 has not been repaired and Yacht Creations has returned to conducting its 

business in the labour intensive manner it did before purchasing the machine. Instead of being the 
first in the industry to move to a fully automated machine, Yacht Creations is now lagging behind 
and rapidly losing market share. 

 
14. Precision has since slightly altered the design of the Design Cutter 2028. In the version now 

marketed by Precision the rope which had been used to support the cutting head has been replaced 
with a chain. A warning sign is permanently affixed to the machine advising that the machine is not 
to be left unattended while in operation. 

 
 
 

III. Contract and Arbitration Agreement 
 

15. The contract, including the Yacht Creations’ standard terms and conditions, was concluded when Ms 
Wyatt on behalf of Precision consented to the purchase sum of $4 million USD on 30 May 2015. 

 
16. The Yacht Creations’ standard terms and conditions contained the following choice of law: 

 
Clause 45 

 
“This contract (specifically including Clause 46) are to be governed by the laws of Atlantis.” 

 
17. The contract law of Atlantis is identical to the contract law of Australia. Both Atlantis and Middle 

Earth are signatories to the United Nations Convention on the International Sale of Goods; the New 
York Convention on the Enforcement of Arbitral Awards and the UNCITRAL Model Law on 
International Commercial Arbitration. 

 
18. The Yacht Creations’ standard terms and conditions contained the following arbitration agreement: 

 
Clause 46 



 

“Any dispute or difference arising out of or in connection with this contract, including any 
question regarding its existence, validity or termination, shall be determined by the 
appointment of a single arbitrator to be agreed between the parties, or failing agreement 
within fourteen days after either party has given to the other a written request to concur in 
the appointment of an arbitrator, by an arbitrator to be appointed by the Australian Centre 
for International Arbitration (ACICA) on the written application of either party. The seat of 
arbitration shall be Melbourne, Australia. The language to be used in the arbitral 
proceedings shall be English.” 

 
19. The arbitral tribunal has the authority pursuant to clause 46 to hear and determine this dispute. 

 
IV. Arbitrator 

 
20. In accordance with Article 11 of the ACICA Rules, Precision nominates Ms Martha Elkington to be the 

Arbitrator. 
 

V. Place of arbitration, language 
 

21. The place of arbitration is to be Melbourne, Australia and the arbitration agreement provides that 
the language of the arbitration should be English. 

 
VI. Relief 

 
Yacht Creations seeks the following findings from this Tribunal: 

 
1. That it has jurisdiction to hear this dispute. 

2. To order Precision to pay damages for the faulty machine and the subsequent losses 

incurred; 

3. To declare that the contractual relationship between Yacht Creations and Precision is 

governed by Yacht Creations’ standard terms and conditions; 

4. To order Precision to bear the costs of the arbitration. 
 
 
 

Signed 
 

Cheatham & Fleesum 
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Yacht Creations Pty Ltd ("Yacht Creations") 

Claimant 
 
 

Precision Cutting Pty Ltd ("Precision") 
Respondent 

 
 
 

RESPONSE TO THE NOTICE OF ARBITRATION 
 
 

1 Our firm is counsel to and represents Precision Cutting Pty Ltd, a company duly incorporated under 
the laws of Middle Earth, with its principal office located at 10 The Castle Gate, Rohan, Middle 
Earth. 

 
2 Without prejudice to the objection to jurisdiction raised below, in accordance with Article 6 of 

the ACICA Rules, we are setting forth below our Answer to Notice of Arbitration. 
 

3 Precision accepts the appointment of Ms Martha Elkington as arbitrator, subject to its objection to 
jurisdiction. 

 
Description and Address of each of the Parties 

 
4 Precision's name and address as indicated in the Notice of Arbitration are correct. 

 
5 However, all correspondence and other communication relating to the arbitration should be 

forwarded to Precision’s counsel at the following address with a copy to Precision c/o the 
President: 

 
Ms T Riffic 
Seymour Mahoney & Gold 
1 Riches Street 
Toontown, Middle Earth 

 
Facts of the Dispute 

 
6 On 25 May 2015, Precision received an inquiry from Yacht Creations seeking further information 

about its range of products. Specifically, Ms Marshall on behalf of Yacht Creations wanted to know 
more about the “Design Cutter 2028”. This request came as a surprise to Ms Wyatt (a Director of 
Precision) as the “Design Cutter 2028” was not a product that had been released to the market at 
that stage. Indeed, Precision had gone to some considerable lengths to ensure secrecy around its 
development.  Ms Wyatt explained to Ms Marshall that the Design Cutter 2028 was a prototype 
and that there were none currently in operation that Ms Marshall could view. Ms Marshall 
responded by suggesting that her company wanted to be at the “cutting edge” (adding the pun was 
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intended), and they were comfortable taking on an as yet established machine because of 
Precision’s existing market reputation. 

 

7 Ms Wyatt did not immediately agree to supply the Design Cutter 2028 to Yacht Creations. She 
indicated to Ms Marshall, that given the unusual nature of this proposal (ie the sale of a product 
not yet tested through to market release) she would need to consult with her fellow Directors. Ms 
Wyatt was able to advise that a retail price had however already been set, and that this was $5 
million USD. 

 
8 By email the following day, being 26 May 2015, Ms Wyatt on behalf of Precision advised Yacht 

Creations that its (Precision’s) standard terms and conditions of sale could be viewed on Precision’s 
website. Attached to the email was an order form for the Design Cutter 2028. The price of the 
machine was to be $5 million USD and this was already completed on the form. The Order Form 
that is reproduced in paragraph 5 of the Notice of Arbitration is correct. 

 
9 On 27 May 2015, Yacht Creations sought a substantial discount on the basis that the Design Cutter 

2028 was a prototype. An offer of $4 million USD in total was made. On 30 May 2015, Precision 
acceded to that request for the reasons it was sought. 

 
10 The “Design Cutter 2028” was supplied and installed on 6 July 2015. Ms Wyatt supervised the 

unloading and installation of the machine, and the training of the operator, Ms Marshall. 
 

11 Ms Wyatt attended Yacht Creations on 9 August 2015 as one of the ropes had failed. The original 
rope supplied with the machine had been 4 mm in diameter, and Ms Wyatt replaced this with a 
rope of 8 mm in diameter. 

 
12 On 1 September 2015, Ms Wyatt again attended Yacht Creations this time not only reinstating a 

new rope, but also installing a metal guide which was designed to prevent the rope from leaving 
the pulley as it travelled over it. 

 
13 Precision undertook this work as a gesture of goodwill and did not charge for any parts or labour. 

As these were alterations and not repairs, Precision was under no obligation to take that steps it 
did. 

 
14 Precision has no direct knowledge of the facts alleged in paragraphs 11, 12 or 13 of the Notice of 

Arbitration. However, it notes that these contain an admission that the machine was left 
unattended whilst in operation. 

 
15 It is correct that Precision has since slightly altered the design of the Design Cutter 2028. In the 

version now marketed by Precision the rope which had been used to support the cutting head has 
been replaced with a chain. A warning sign is permanently affixed to the machine advising that the 
machine is not to be left unattended while in operation. 

 
Objection to Jurisdiction 
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16 Precision objects to the jurisdiction of this tribunal. In so far as there was an arbitration clause in 
the parties’ contract, it is agreed that the matter should be resolved by arbitration, however that 
clause called for LCIA arbitration seated in London. 

 
17 The terms and conditions were identified by reference by Precision to Yacht Creations on the 

supplied order form. The terms and conditions contained the following arbitration agreement: 
 

Clause 52 
 

Both parties hereby agree that any and all disputes arising out of or in connection with this 
contract shall be determined by arbitration. Such arbitration is to be conducted in 
accordance with the LCIA Rules under the direction of one arbitrator. The place of the 
arbitration shall be at England. The language of the arbitration is to be English. 

 
18 Contrary to the argument of Yacht Creations, the contract between the parties was formed on the 

basis of the terms and conditions supplied by Precision. In so far as any term of the contract was 
negotiated or changed after this point it was only the price that was altered. 

 

Applicable Law 
 

19 In addition to the arbitration clause, the terms and conditions contained the following choice of law 
clause 

 
Clause 51 

 
All aspects of this contract and the clauses therein are governed by English law 

 
20 The United Kingdom is not a signatory to the United Nations Convention on the International Sale 

of Goods (CISG), and it therefore does not apply. The applicable law is the English contract law as 
may be found in the Common Law of the English Courts, and where and to the extent it is codified, 
in any applicable statutes. Of particular relevance is the Sale of Goods Act (1979). 

 
Indication of Defence 

 
22 It is the position of Precision that it has acted entirely appropriately, and delivered exactly what 

Yacht Creations contracted to receive. There has been no breach of contract, and any loss or 
damage suffered by Yacht Creations is due to its own negligence. 

 
Relief sought 

 
23 Precision requests the Tribunal to make the following determinations: 

 
a. That formally this tribunal does not have jurisdiction. 

(However, in the interest of efficiency for all parties, following this decision, Precision 
proposes that Ms Elkington continue as arbitrator on the basis that it is recognised that the 
LCIA Rules apply and the arbitration seated in London.) 

 
b. That the contract concluded between Precision and Yacht Creations was done so on the 

basis of Precision ’s terms and conditions. 
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c. That English law governs the contract. 
 

d. That there was no breach of the contract. 
 

e. That Precision be awarded both its legal costs and the costs of this arbitration. 
 
 
 

Signed 
 

Seymour Mahoney & Gold 
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Cheatham & Fleesum 
3 Underwater Passage 

Island Bay, Atlantis 
 
 

19 January 2019 
 
Ms Martha Elkington 
Professional Arbitrator 
Sydney Parade 
Geelong, Victoria 
 
 
Dear Ms Elkington,  
 

Yacht Creations Pty Ltd ("Yacht Creations") 
Claimant 

- v- 
Precision Cutting Pty Ltd ("Precision") 

Respondent 
 
 
It has recently come to our attention that Ms T Riffic of Seymour Mahoney & Gold, studied law and worked in 
Atlantis prior to relocating to Middle Earth 4 years ago. 
 
Atlantis is a small country and the surname Riffic is an unusual one.  It is the assumption of the Claimant that Ms 
Riffic must be a close relation of Ms S Riffic.  Ms S Riffic is a former non executive director of Yacht Creations. 
 
The Claimant considers this an unacceptable conflict of interest, and requests that Ms Riffic be excluded from 
the arbitration. 
 
Yours faithfully,  
 
Cheatham & Fleesum 
 
 
cc. Ms T Riffic 
Seymour Mahoney & Gold  
1 Riches Street 
Toontown, Middle Earth 
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Ms Martha Elkington 
Professional Arbitrator 

Sydney Parade 
Geelong, Victoria 

 
 
 

Yacht Creations Pty Ltd ("Yacht Creations") 
Claimant 

 
Precision Cutting Pty Ltd ("Precision") 

Respondent 
 
 
 

Procedural Order 1 

1. Pursuant to the Notice of Arbitration and the Answer to the Notice of Arbitration the parties have 
agreed to appoint me as arbitrator. 

 
2. The Respondent, Precision, has raised an objection to the jurisdiction of this tribunal. However, the 

Respondent’s objection is not to arbitration as such but rather the particular rules and seat of 
arbitration alleged by Claimant. Respondent has proposed that whatever the outcome of this 
decision I should remain as arbitrator. Claimant has subsequently confirmed it would accept this 
position should it lose its jurisdiction argument. 

 
3. The parties are in agreement that the Notice of Arbitration and the Answer to the Notice of 

Arbitration, and the matters outlined therein, sufficiently identify the specifics of the claims made by 
each party, and as such formal pleadings (statement of claim, statement of defence, etc) do not 
appear to be required at this stage. If I later consider the arbitration would operate more efficiently 
if these were submitted, each party would comply. 

 
4. It is agreed that Claimant paid for the Design Cutter 2028 in accordance with the Schedule set out in 

paragraph 5 of the Notice of Arbitration save that the 3.5 million instalment mentioned there was 
only 2 million to account for the agreed variation of the price. The final payment instalment of 
500,000 USD was received by Respondent on 6 August 2015. 

 
5. It is agreed by both parties that on each occasion when an issue arose with the Design Cutter, Ms 

Marshall had emailed Ms Wyatt. On each occasion Ms Wyatt emailed back advising that 
coincidentally she would be travelling near Claimant’s premises and could visit within a day or two. It 
is not disputed that Ms Wyatt was in fact travelling at those times.  Claimant does not intend to 
argue that Ms Wyatt’s attendance is evidence of the manner in which the contract was viewed. 

 
6. It is agreed that there was not any separate quality guarantee clause in the contract. The contract 

did contain a technical description of the machine, but it is not of relevance to the dispute. 
 

7. It is further agreed that all relevant terms of the standard terms and conditions of either party have 
been reproduced in the Notice of Arbitration and Answer to the Notice of Arbitration. 
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8. Respondent has acknowledged that it did not at any time explicitly state or expressly state in writing 
that the machine should not be left unattended. In making this acknowledgement Respondent also 
wished to stress its position that it felt it was not necessary to state this as it was self evident that it 
should not be left unattended. The decision to now attach a warning is a direct result of Claimant’s 
actions. 

 
9. Subsequent to the Notice of Arbitration and Answer to the Notice of Arbitration, Claimant raised 

concerns about a potential familial relationship involving the Respondent’s Counsel.  In 
conference with the parties, Ms T Riffic confirmed that she was the niece of Ms S Riffic, a former 
non executive director of Claimant.  Ms Riffic on behalf of Respondent disputes any conflict of 
interest exists and in any case challenges the Claimant’s ability to request the exclusion of 
Respondent’s counsel. 

 
10. I have therefore decided that it is appropriate to conduct a specific hearing on the arbitration 

issues before any hearing on the merits of the case.  The issues for determination at this specific 
hearing are as follows: 

 
I. What is the applicable law and operative arbitration agreement. 

 
II. Does the tribunal have the power to exclude Respondent’s choice of counsel, and if yes 

should it do so. 
 
 
 
 

Signed 
 

Martha Elkington 
5 July 2019 
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